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CURRENT TOPICS. 





In Regan v, Baldwin, just decided by the 
Supreme Judicial Court of Massachusetts, the 
plaintiff brought suit to recover a portion of 
the rent paid by him to the defendant, his 
lessor. The lease contained no covenant to 
repair, but provided that, in case of loss or 
damage by fire, or other unavoidable casualty, 
the rent should be wholly or proportionately 
suspended until the premises should be put 
into proper condition for use and habitation 
by the lessor. The premises were greatly dam- 
aged by fire, and the defendant, though often 
requested, refused to repair, and refused to 
suspend or abate the rent, but exacted the 
whole amount, which the plaintiff paid under 
protest, in order to save his estate and busi- 
ness. The court, Lorp, J., delivering the opin- 
ion, he say: ‘“The amount which he (the plain- 
tiff) seeks to reclaim was a sum which he vol- 
untarily paid; he paid it under no mistake of 
fact, and it has long been held that money 
paid voluntarily, under no mistake of fact, 
can not be recovered back.’’ The case ef 
Moses v. McPherson, 1 Bl. 219, was denied to 
be authority. See Brisbane v. Dacres, 5 Taunt. 
1483; Bacon v. Bacon, 17 Pick. 134; Forbes 
v. Appleton, 5 Cush. 115; Benson v. Monroe, 
7 Cush, 125; Brown v. McKinally, 1 Esp. 279. 
The rule laid down in Regan v. Baldwin has 
been generally adopted in most of the States. 
See Woodman v. Stout, 28 Ind. 77; Bucknall 
v. Story, 46 Cal. 589; Potomac Coal Co. v. 
Cumberland, etc., R. Co., 38 Md. 226; Mont- 
gomery v. Gibbs, 40 Ia. 652; Sheldon v. 
School District, 24 Conn. 88;-Cummins v. 
White, 4 Blackf. 356. And the same rule ap- 
plies where the person making the payment 
acts in ignorance of facts which he has the 
means of knowing. West v. Houston, 4 
Harr. 170; Mut. Life Ins. Co. v. Wager, 27 
Barb. 354; Real Estate Sav. Inst. v. Linder, 
74 Pa. St. 371; Wilson v. Baker, 50 Me. 447; 
Peterborough v. Lancaster, 14 N. H. 382. 
There are some cases, however, where a recoy- 
ery is allowed on grounds of public policy, as 
Vol. 8—No. 16. 











when an officer is paid in excess of his legal 
fees. Robinson v. Ezzel, 72 N. C. 231. And 
so, though both parties supposed the fees 
legal. De Bowv. United States, 11 Ct. of Cl. 
672. A mere apprehension of legal proceed- 
ings will not render a payment involuntary. 
Town of Ligonier v. Ackerman, 46 Ind. 552, 
and cases cited, supra. Nor will a threat to 
sell land illegally taxed for payment of the tax. 
Detroit v. Martin, 34 Mich. 170. Making a 
protest against the payment does not necessa 
rily render it involuntary. Id. and cases 
cited, supra. 





TuE dictum of the great English comment- 
ator, that a man’s estate should not be made 
to depend upon a comma, has been followed, 
in spirit at least, by the Court of Appeals of 
New York, which, in the late case of Lambert 
v. People, have declared that his liberty shall 
not hang on a semicolon. The prisoner was 
convicted of perjury, in swearing to an affida- 
vit as president of an insurance company, 
which affidavit was attached toa statement re- 
quired to be made and deposited with the State 
Superintendent of Insurance annually. The 
point in dispute is best seen in an extract from 
the opinion of Mixter, J.: ‘* One of the most 
serious questions presented by the error-book 
in this case, arises in reference to the con- 
struction placed upon the affidavit in which the 
alleged perjury is charged to have been com- 
mitted. It is claimed by the counsel for the 
prisoner that the affidavit was made upon ‘ in- 
formation, knowledge, and belief,’ while the 
indictment avers that the oath was absolute 
and unqualified, and the traverse simply avers 
it to be untrue. The affidavit was appended to 
statements to be made by life insurance com- 
panies, which, with the verifications, were pre- 
pared and issued in blank form by the Insur- 
ance Department. The first part of the affida- 
vit states that the deponents named therein are 
the ‘ officers of the said company, and that on 
the 21st day of December last all the above 
described assets were the absolute prop- 
erty of the company, free and clear from 
any liens or claims, except as above stated.’ 
(Here a semicolon is inserted, and then fol- 
lows an allegation) ‘that the foregoing state- 
ment with the schedules and explanations 
hereunto annexed and by them subscribed, are 
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a full and correct exhibit of all liabilities,’ 
etc., ‘on the said 31st day of December last 
with the year ending on that day;’ and the 
concluding clause preceded by a comma, viz. 
‘according to the hest of their information, 
knowledge, and belief respectively.’ The 
claim of the prosecution is, that all matters 
preceding the semicolon are stated unquali- 
fiedly, and that the remainder is qualified by 
information, knowledge, and belief. It will 
thus be seen that the legality of the convic- 
tion, so far as the question considered is con- 
cerned, depends entirely upon the insertion of 
a semicolon between the words stated in the 
sentence referred to instead of acomma. The 
point is certainly a very fine one; but it must 
be determined in strict accordance with the 
principle of construction applicable to lan- 
guage which is employed in such a connec. 
tion. It certainly would be going very far te 
hold that a person could be convicted of a 
crime as flagrant as that of perjury, which 
depends entirely upon the question arising as 
to the intention of the party, and can only be 
committed with full knowledge of the falsity 
of the allegation, and which must at the same 
time be willful, corrupt, and malicious, upon 
the mere insertion of a single dot in a sen- 
tence, and solely upon the question of pre- 
cise, accurate, and grammatical punctuation. 
Upon a question so close and exact, it cannot, 
we think, be claimed that it must be held as a 
matter of law under the circumstanees exist- 
ing that the accused committed willful and 
corrupt perjury. The crime of perjury can- 
not be predicated upon such a state of facts, 
as the essential elements of willfulness, cor- 
ruption, and malice are not manifest. A 
possible misconception, or a mistake in swear- 
ing as to thé construction of a written instru- 
ment, is not enough to warrant an indictment 
and conviction for perjury. Rex v. Crispigny, 
1 Esp, 280; U. S. v. Conner, 3 McLean, 573; 
U. S. v. Stanley, 6 Id. 409; 3 Whart. C. L. 
§§ 2199, 2200; Steinman v. McWilliams, 6 
Penn. St.’’ 170, 178. The conviction was re- 
versed. 





AN action is pending in the English courts against a 
railroad company, on behalf of the owner of a fishery, 
for damages arising from the escape of creosote, which 
killed his fish. The defense is that the creosote leaked 
through the vessels in which it was sent by the con- 
signor. 





INNOVATIONS UPON THE RULES OF EVI- 
DENCE. 


III.—ADDENDUM TO NO. II. AND AN EXAMINA- 
TION OF THE ADMISSIBILITY OF PAROL TESTI- 
MONY TO VARY THE RIGHTS OF CO-SURETIES 
To CONTRIBUTION. 


Before proceeding with the last of the papers 
we set out to write under this general head, 
we desire to add a word to the discussion of 
the subject of the last paper. Ante, p. 223. 

Since writing that paper our attention has 
been called to Ins. Co. v. Mowry, 6. Otto 
544. TheSupreme Court have there followed 
the precise line indicated in Ins. Co. v. Daven- 
port. The opinion is written by Mr. Justice 
Field, who both in his statement of the ele- 
mentary rule and of the doctrine of estoppel, 
utterly ignores the exception introduced by 
Mr. Justice Miller in Ins. Co. v. Wilkinson. 
And it is a significant fact that while this latter 
case is at the head of the list of authorities 
cited in behalf of the defendant in error, it is 
not mentioned in the opinion of the court. 
But the doctrine upon which the latter case 
was decided is wholly ignored. And we ven- 
ture the prediction that the heresy in the 
opinion in that case will never be repeated 
by that high court. But to proceed to our last 
proposition. Co-obligors or co-promisors, 
nothing appearing to the contrary, are 
equally bound as principals to their com- 
mon obligee or promisee. But as there 
is usually in the instrument no obliga- 
tion, covenant or promise operating be- 
tween the obligors, covenantors or promis- 
ors, and as their relations between themselves 
are usually not fixed by the instrument, this 
relation may be shown by parol. For while, 
as between the parties obligor and obligee, 
promisor and promisee, or covenantor and 
covenantee, the instrument is the measure of 
their rights, yet as the relations between the 
co-makers are not fixed by the instrument, 
they must be sought elsewhere, either in writ- 
ing or by parol, And although this seems at 
first sight to be an exception to the rule dis- 
cussed in our two former papers, yet the dis- 
tinction is so marked that it can hardly be 
said to be even an exception, but is rather, 
without the rule itself. 

There are two varieties of the relation of 
co-obligor, covenantor or premisor in which 
controversies frequently occur, and which give 
rise to the necessity of settling the rights of 
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the parties by extrinsic evidence: 1. The re- 
lation of principal and surety. 2. The re- 
lation of co-sureties. 

It is not the object of this paper to discuss 
the relation of principal and surety, or of co- 
sureties in general, but simply to allude to 
some of the cases where confusion has arisen 
by a relaxation of the rules of evidence in 
determining the relations of the parties by 
parol testimony. This being so, little need 
be said which does not relate directly to the 
subject in hand, and as the relation of princi- 
pal and surety is usually easily understood, 
the evil complained of, thoughsometimes aris- 
ing, is seldom embarrassing. We shall, there- 
fore, confine the present discussion to the re- 
lation of co-sureties. 

No subject has given rise to more litigation 
in the last half century than that of the rela- 
tion of co-sureties, and when the nature of the 
subject is considered, the proposition is sim- 
ply amazing. : 

Much of the difficulty and confusion upon 
the subject has arisen from the countenance 
given to a specious fallacy by a great judge 
in an early case. 

In the early history of the litigation be- 
tween co-sureties, the subject was held to be 
one of equity jurisdiction exclusively, the 
principle of contribution being one which 
arises out of equity. Where several sureties 
are liable to pay'a common debt the cred- 
itor may compel any one to pay the whole and 
as between sureties, equality being equity, he 
who pays more than his share may, by bill in 
equity, compel his co-sureties to contribute. 
And so the doctrine being thus established, 
all parties contracting as co-sureties are pre- 
sumed to contract with reference to it, and an 
action at law was soon held to lie upon the 
implied undertaking to contribute arising from 
this well known equity. 1 White and Tudor’s 
Leading Cases in Equity, 106 et seq. 

This equity and the implied promise grow- 
ing thereout, are both subject to be controlled 
by express contract between the parties. 

As the remainder of this paper will be de- 
voted to the rule of evidence in determining 
the rights of co-sureties, a brief allusion to 
the nature of this relation may be pardoned. 
‘Those who are bound as sureties for the same 
thing and for the discharge of the same duty 
to be performed by a third party for which no 
consideration has passed to them, are co-sure- 








ties, and in determining the right to contribu- 
tion between parties alleged to be co-sureties, 
equity has regard to substance rather than 
form. Dering v. Earl of Winchelsea, 1 
White & Tudor’s Leading Cases in Equity, 154. 
And under this rule parties successively liable 
upon commercial paper, though prima facie 
liable in the order of their liability upon the 
paper, may be shown by extrinsic evidence to 
sustain different relations. McNeilly v. Patch- 
in, 23 Mo. 40, 43; Dunn v. Wade, Id. 207; 
Williams v. Bosson, 11 Ohio, 67 ; McDonald v. 
Magruder, 3 Pet. 474; Nurre v. Chittenden, 
56 Ind. 462; Clapp v. Rice, 13 Gray, 403; 
Sweet v. McAllister, 4 Allen, 353. It re- 
sults from this brief statement, that the 
question as to who are co-sureties, or sureties 
with successive liabilities, the one only the 
surety for another surety and the principal, is 
often the subject of parol proof, and legiti- 
mately so. For where, for instance, the ac- 
ceptor of a bill drawn by an accommodation 
drawer and indorsed by him who receives 
the consideration, pays the same, he can 
not only recover the amount from the indorser, 
but if he fail, he can, upon the proper proof, 
compel the drawer to contribute in case the ac- 
ceptor fail to collect from the indorser. In such 
a case, however, he must overcome the prima 
facie liability of the parties, as shown by the 
paper. So, also, when parties become joint 
obligors, or promisors with the principal as 
sureties, and in the same degree of relation as 
the makers of a note, prima facie they are 
co-sureties, and yet this presumption may be 
rebutted by proof that by agreement of the 
parties one of these sureties signed as 
surety for the principal and the other surety 
both. Melms v. Wirdehoff, 14 Wis. 18. 
Enough has been said here to indicate that, 
in determining the right to contribution be- 
tween sureties, there is a wide range for parol 
testimony ; and, as the question is one in which 
courts of law and equity have concurrent ju- 
risdiction, there has been much diversity of 
decisions as to the introduction of parol testi- 
mony. It is generally conceded that where 
the right to contribution is to be established or 
rebutted, by showing that the party litigating 
the question sustains a different relation to 
other sureties than that shown by the writing, 
it must be proved that the relation sought to 
be assumed was taken by the party alleging it 
at the{time of the making of the original con- 
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tract, and that it was then assented to by all 
who were affected by the assumed relation, 
though in some instances a different doctrine 
has found favor. 

It is sometimes said that the relation of co- 
sureties is determined by the contract, under- 
standing, and intentions of the parties. Schulz 
v. Klenk, 49 Ind. 212, and cases cited. 
Though this is, perhaps, not entirely true, these 
relations grow out of the nature of the trans- 
actions, and the right to contribution grows 
out of the equity already noted. But the re- 
lations may, in a great degree, be controlled 
in the manner indicated in the authority just 
cited. 

The heresy which it is here proposed to com- 
bat has its origin in the opinion of a great 
chancery judge, in an early case in England— 
Craythorne v. Swinburne, 14 Vesey, 159. The 
opinion is by Lord Eldon. In that case A 
became the surety of B upon a bond to be 
discounted in bank. The bank refused to take 
the same, and C gave his collateral bond, con- 
ditioned that A and B should pay their bond. 
A had to take up the bond for B, and sued C 
for contribution. The court rightly held that 
they were not co-sureties, because C was, by 
the terms of the bond, the guarantor of both. 
The language of the condition of the separate 
bond of C was that if A and B, or either of 
them, should pay their bond, C’s bond should 
be void. The Lord Chancellor held, in the 
absence of anything to control, that A and C 
were not co-sureties, and dismissed the bill. 
His Lordship admits that the case might be 
decided without reference to the parol testi- 
mony which had been admitted, but states 
that, inasmuch as it had operated upon his 
mind, he prefers to say so. This parol tesii- 
mony consisted inthe conversations between 
C and the banker who negotiated the loan, in 
the absence of A and B both, A being the 
party to -be affected by it. The Lord Chan- 
cellor makes no argument, but assumes that 
the testimony is competent, and insists on 
allowing it, because it influenced his mind, 
notwithstanding it is not necessary for the de- 
termination of the case. 

Although this reference to the parol testi- 
mony being unnecessary to the decision of the 
case is but dictum, yet this dictum has been 
more frequently cited and followed than any 
clearly erroneous statement of the law we have 








ever known. And although this is true, yet 
the weight of authority is against the dictum, 
as it ought to be. 

The vice of the position is, that the parol 
testimony, if it has any legal bearing, confers 
upon the persons whose statements are in- 
volved a right, and deprives the other party to 
the transaction of a right without his consent. 
The party giving utterance to his intention is 
permitted to make evidence for himself with- 
out communicating his intention to his co- 
surety who cannot, where the contract prima 
Jacie imports the same relation between the 
sureties, as where they are joint makers of a 
note with the principal, be deprived of his 
right to contribution by any expression of 
intention by another surety of which he had 
no notice, and to which he did not assent. 
This is believed now to Le the prevalent doc- 
trine upon this point, though the editor of 
White and Tudor’s Leading Cases in Equity 
leaves the question still in doubt, but expresses 
an opinion in favor of the doctrine just stated. 
Vol. 1, 165 et. seg. The true rule seems to 
be, that where the sureties sustain the same 
relation to the contract, prima facie they are 
co-sureties, and entitled to contribution, and 
in order to exempt any one from this bur- 
den, he must show by competent proof that 
by agreement, express or implied, he has 
not only intended to be exempt, 
but that the other surety has assented to his 
being relieved from contribution (White & 
Tudor, supra), and this is wholly inconsistent 
with the idea of his right to be relieved from 
liability to contribute upon the ground of hav- 
ing expressed his intention, at the outset, in 
the absence of the other surety, only to become 
the surety of those who had signed before. This 
view is held in alarge number of cases, and we 
insist is becoming the settled law. We cite a 
few leading cases to this point, out of the many 
which sustain the same view. Norton v. 
Coons, 3 Denio 130; s. c. 6 N. Y. 33; War- 
ner v. Price, 3Wend. 397 ; Schooley v. Fletcher, 
45 Ind. 46; Keegan v. Carpenter, 47 Ind: 
597; Nurre v. Chittenden supra. 

But in several leading cases decided by the 
highest courts in the country, Craythorne v, 
Swinborne has been followed, and the doctrine 
therein enunciated indorsed. It is curious, 
however, that several of the leading cases 
based upon the doctrine of Lord Eldon, are 
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like the case decided by him, rightty decided, 


independently of the parol testimony. Of this 
class is Bowser v. Rendell, 31 Ind. 128, where 
A as principal and B as surety, made their 
no‘e toC for a debt due him by A, and 
C offered it for discount at a bank, where the 
officer of the bank required him to add his 
name on the face. ‘There it was clear inde- 
pendently of what was said and independently 
of the dictum of Lord Eldon, that C was not 
the co-surety of B, because there was no 
privity between them, and all that was neces- 
sary to show, was the history of the transaction, 
without a word from C as to his intentions, as 
he, like other parties, is as to all third parties, 
conclusively presumed to intend the necessary 
legal consequences of his acts, and his ex- 
pression of what he intended could not change 
his rights. But the court base the ruling 
upon what was said by C at the time the note 
was discounted, citing Craythorne v. Swin- 
burne. 

But the leading case sustaining the dictum 
of Lord Eldon, is Keith v. Goodwin, 31 Vt. 
268. The opinion is written by Chief Justice 
Redfield in his vigorous and lucid style, and 
cites Craythorne v. Swinburne, and goes to the 
full extent of indorsing the dictum in that case, 
and approving it and of criticising and disap- 
proving of the New York cases above cited. And 
the learned chief justice also inderses and jus- 
tifies to its fullest extent the admissibility of 
stipulations made by the last signer, after his 
name in writing or in parol, to the payee or 
promisee, in the absence of the party to be 
affected. But it is submitted, that in all these 
cases the other facts control the construction of 
the contract, rather than the extrinsic parol 
testimony. But it is very clear that Judge Red- 
field in this opinion, goes the whole length of 
indorsing the admissibility of parol testimony, 
to prove what was said to the payee by the 
last accommodation maker of a note at the 
time of signing it, tending to exempt him 
from the liability to contribute with other ac- 
commodation makers to the payment of the 
same where the principal fails, notwithstanding 
the absence of the latter or their want of 
notice of such intention. We could not if we 


would, and would not if we could, detract 
from the great reputation of the late renowned 
chief justice and author, Judge Redfield ; but 
it is not too much to say that his accuracy 











was scarcely equal to his comprehensive men- 
tal grasp, vigor or versatility. 

The foundation of this heresy is, that it ig- 
nores the foundation principle of contribution. 
That is, that it arises out of the equity of the 
transaction, and that sureties who sustain like 
relations to the written contract, are alike en- 
titled and bound to contribution without re- 
gard to notice; that the right is not founded 
on contract, and therefore does not require 
privity, other than like relations to the princi- 
pal and the paper. And, that although this 
equity may be controlled by contract, this can 
only be done as other contracts are made, by 
mutual action or assent of all the parties and 
not otherwise. 

In conclusion, we add as we have said, that 
this is not only an innovation but a perversion 
of the rule of evidence forbidding parol testi- 
mony to vary the legal effect of a written in- 
strument. It equally violates the rule against 
permitting a party to prove his own statements 
in his own behalf in the absence of the other 
party or parties to be affected, and thus to 
manufacture testimony for himself. 

Asa IGLEHART. 








EJECTMENT — IMPROVEMENTS MADE BY 
OCCUPYING CLAIMANT, WHEN AND 
WHERE RECOVERABLE. 





STRETCH v. MALONE. 





Supreme Court of Missouri, October Term, 1878. 
[Filed March 10, 1879.| 


1. AN ACTION BY DEFENDANT in an ejectment suit 
against whom a judgment for possession has been ren- 
dered, for compensation for improvements made in 
good faith on land prior to the action of ejectment, 
must be brought in the court in which such judgment 
was rendered, and before eviction from the premises. 

2. THE STATUTE DOES NOT authorize in such ac- 
tions an absolute judgment for a pecuniary recovery 
to be rendered in favor of the occupying claimant. | 


SHERWOOD, C. J., delivered the opinion of the 
court: 


Defendants, in an action of ejectment brought 
in the Circuit Court of the United States for the 
Eastern District of Missouri, recovered judgment 
against, and evicted plaintiff, who thereupon 
brought, in the Lewis Circuit Court, the present 
action for the value of improvements, and obtain- 
ed a judgment in the usual form fora sum of 
money, and defendant comes here on a writ of 
error. 

The statute does not authorize an absolute judg- 
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ment fora pecuniary recovery to be rendered in 
favor of an occupying claimant asin the present 
instance. Russell v. DeFrance, 39 Mo. 506. Nor 
do we think although the statute authorizes 
a recovery ‘‘in a court of competent jarisdiction,”’ 
for improvements made in good faith upon the 
land of another, that this language, though quite 
broad, is sufficiently comprehensive to admit of a 
suit being brought in any other court than the one 
wherein the recovery in ejectment was had. 

And we are of opinion also, that the party who 
seeks compensation for improvements made, must 
do this anterior to the time of his eviction, and if 
he delay till after that occurrence, his remedy, at 
least so far as an action at law is concerned, being 
purely statutory, is lost. 

This, we think, inferentially evident from the 
case referred to, and from the law on which it is 
based. 

Taking the occupying claimant provisions as a 
whole, it seems quite clear that the true theory of 
the law 1s that, where a claim is made for com- 
pensation for improvements, all the statutory 
equities involved in that claim must meet with 
adjustment prior to the occurrence of eviction, 
and that no remedy is conferred by the statute on 
he party making improvements, except he comply 
with its terms. 

These views are supported by the decisions of 
the Supreme Court of Iowa, whose statute is simi- 
lar to ourown. Webster v. Stewart, 6 Iowa. 401; 
Claussen v. Rayburn, 14 Iowa, 136. In these cases, 
it was held that a party out of possession could 
not maintain an action for compensation for im- 
provements. 

As it is apparent from the construction given the 
statute that the plaintiff can in no event be suc- 
cessful, we reverse the judgment without remand- 
ing the cause. 

All concur. 


_e 
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CHARITABLE TRUSTS. 








RUSSELL v. ALLEN. 





United States Circuit Court, Eastern District of 
Missouri, March 17, 1879. 


A conveyance of realty and other property in trust 
“for the purpose of founding an institution for the ed- 
ucation of youth in St. Louis County, Mo.,” sustained. 


TREAT, J. 

A bill has been filed in equity by the heirs of 
William Russell, deceased, to subject to their de- 
mands certain funds in the hands of Allen, by him 
received in connection with the grants made. A 
demurrer to the bill is interposed. 

In 1855, the decedent executed to Horner certain 
conveyances of realty and other property, in trust 
‘* for the purpose of founding an institution for 
the education of youth in St. Louis county, Mis- 
souri.’? Said deed prescribed the manner in which 
said trustee should execute his trust. The deed 
expresses that the conveyances were ‘ for the use 





and benefit of the Russell Institute of St. Louis, 
Missouri,’’ and directed that the proceeds of said 
property should be paid over, ‘‘ in cash, as often as 
once in each year, or oftener if convenient, to 
Thomas Allen, President of the Board of Trustees 
of the said Russell Institute at St. Louis, Missouri, 
and his receipt therefor shall bea full discharge of 
the said’? trustee, Horner. There were several 
deeds executed by the grantor at the same time 
for property in different counties in the State of 
Arkansas, and the deed before us of July 19, 1855, 
declares as follows: 

‘¢ And whereas, the said party of the first part, 
hath by three several other deeds, bearing even 
date herewith, conveyed to the said party of the 
second part, all his property in the counties of etc., 
in the like manner, and for the like uses and pur- 
poses as herein, now it is hereby declared that all 
of said conveyances,,together with the present one, 
are made to one and the same person, Horner, 
for one andthe same use and purpose, and that 
the same are, and are to be deemed and taken and 
accounted for as one trust, according to the condi- 
tions of the deeds respectively; it having been in- 
tended by said deeds to convey all the remaining 
property of the said William Russell, in the State 
of Arkansas, to the said party of the second part, 
to and for the use and benefit of the said trustees 
of the Russell Institute of St. Louis, Missouri, re- 
presented by their president as aforesaid.” 

The bill charges that said Horner paid to said 
Allen divers sums of money, etc.; that no such 
institute existed at the date of the grants, or has 
since been created, that the purposes of the charity 
are too vague to be enforced, etc., etc., and asks 
that said Allen be compelled to account for and 
pay over the funds, etc., so received by him, to said 
heirs. 

The legal and equitable propositions involved 
have been discussed at great length in many 
English and American decisions, a review of which 
would require more time and labor than are at 
our command. Many of those decisions pertain to 
the force and effect of the statute of Elizabeth, the 
doctrine of cy-pres, and the power * parens patrie.”’ 
In this country, after long doubt and disputation, 
the doctrine has been established, that where a 
grant or devise for charitable uses is made, and the 
donee is capable of executing the trust vested in 
him, the grant or devise should be upheld if the 
beneficiary or charitable object is stated in such a 
manner, or with such distinctness, that chancery 
can ascertain what it is, so as to enforce the trust. 
In construing such instruments, equity adopts, not 
the old rule favoring the heir, as in England, but 
the juster rule of effecting the intent of the gran- 
tor or devisor. In England, the doctrine of cy-pres 
and of * parens patrie,’’ were resorted to, mainly 
to overcome the general rule, which, under British 
institutions, favored the heir and perpetuation 
of estates. Under American institutions, no 
such policy, and consequently no such general 
rule, ever obtained. The just rule worked 
out in English courts, through the doctrines 
or powers named, although such powers do 
not exist in this country, is as to chari- 
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table uses made, though not technically yet toa 
large extent practically, applicable in this country. 
By this itis not meant that the cy-pres doctrine 
has any force here; but merely that for the pur- 
pose of upholding conveyances for charitable uses, 
American courts of equity will, wherever by a lib- 
eral construction it can be done, ascertain the des- 
ignated or designed charity and enforce the inten- 
tions of the grantor. The various decisions ofthe 
United States Supreme Court and of other courts, 
particularly within the past decade, are based on 
the sound and just doctrine that the intention of 
the grantor or devisor shall prevail. Hence when 
by the terms of the grant, it is clear that the 
heir was to be cut off, he will be held cut off, if 
the trust can be under even a liberal construction 
upheld for its designed charitable purpose. 

Of course, if the grant is too vague and indefi- 
nite to enable the chancellor to detect to what 
charity the grant referred, or was applicable, then 
as the estate was not conveyed away, it (the estate) 
would necessarily follow the prescribed course of 
descent. In other words, if the decedent had not 
disposed of his property otherwise, the law of de- 
scents and distributions would govern. In the 
light of these doctrines, now fully recognized, this 
court must look to the vonveyances in question. 
The purpose of the grantor was to found the Rus- 
sell Institute; to have the avails vf the property 
conveyed, vested ultimately in a board of trustees 
for said institute, and in the meantime to have 
yearly and other payments of said avails or pro- 
ceeds paid over to Allen, President, and what is 
very significant, to him as representing said trustees. 

It is obvious that the grantor knew that no such 
institute existed at the date of the grant; for the 
grant was to found such an institute in the future. 
In that condition of affairs, he expressed with sufli- 
cient clearness that as the fund should be created 
from time to time by Horner, the trustee, it was 
to be paid over to Allen, as president, whose * re- 
ceipt therefor was to be a full discharge,’’ and 
that at the expiration of the ten years named, 
Horner’s trust was, as soon as practicable there- 
after, to cease; and all funds then in his hands be 
paid in the same manner as prior payments had 
been made to said Allen, who, as president, was to 
represent said board of trustees. 

It is obvious that the intention of the grantor was 
to have the proceeds of the property lodged in the 
hands of Allen, not for his individual benefit, but 
for the purpose of founding thereafter the desig- 
nated institute, of which Allen was to be president. 

In the discharge of his trust, then, it is for Mr. 
Allen, at the proper time, to cause such an insti- 
tute to be organized, whose trustees will shape the 
institute, and determine the persons to whom, and 
the manner in which endowment shall be applied. 

It is obvious that the grantor placed the, largest 
measure of contidence in Mr. Allen, with respect 
to the manner of founding such institute, or call- 
ing it into corporate existence. Until sufficient 
funds were received therefor, such an institute 
could not be beneficially founded. Of course, Mr. 
Allen could not unreasonably delay action, 
nor postpone the time indefinitely. In other 

















words, the confidence reposed, if abused by 
unnecessary delay or otherwise, could be con- 
trolled by the supervision of the proper court of 
equity, when thereto duly called upon to act. It 
seems that the purpose of Mr. Russell in creating 
or providing for the needed endowment, did not 
contemplate that the result could be achieved be- 
fore the lapse of ten years; for the annual pay- 
ments to Allen from the date of the conveyances, 
it is obvious, would not furnish funds sufficient for 
founding such an institute at the expiration of the 
first or of any succeeding year, prior to the expi- 
ration of the tenth year, when Horner’s trust was 
to cease by forced sales of the property with the 
exceptions named. In the meantime, Allen re- 
ceiving the annual payments and giving to Horner 
acquittances, was to retain the accumulating funds, 
until at the expiration of the ten years, he should 
be able to ascertain the aggregate amount applica- 
ble to the charitable use. He could not ascertain 
the amount before that time; and hence any pre- 
vious attempt to call such an institute into corpor- 
ate existence would have been premature. It ap- 
pears that the controlling intent of the grant is, 

that the accumulating funds should be placed in 
Allen’s hands, so that at the expiration of ten years, 

he could cause such an institute to be founded, un- 

der the corporation laws of Missouri, with a board 
of trustees, of which he was to be president; and 
that when said corporation had been so created, 

he should turn over to it the aggregate funds in 
his hands. The board would thus be enabled to 
determine, in its discretion, with due regard to the 

intent of the founder, what should be the scope 

and details of the institute. The ultimate deter- 

mination of the mode of administering the charity, 

whether by free or paid instruction to pupils, ete., 

would be for that board’s action and discretion 

when organized. 

There are many interesting questions involved 
in theadministration of such charitable uses, which 
are not before us for decision; such as the proper 
forum and parties to compel due and prompt ad- 
ministration of the ‘* use’? when the person charged 
to act fails to do so—that is, whether a United 
States court, before which the subject comes inci- 
dentally, can lay hold of and compel the proper 
administration, under its supervision, or whether 
application therefor must not be made, exclu- 
sively, tothe more appropriate State courts. How- 
ever that may be, ia the absence of any proceed- 
ing by Allen in the nature of a cross-bill, asking 
the direction of this court as to the manner in 
which he shall execute his trust, and in the absence 
of any prayer of the plaintiffs in this case, looking 
to that end, we are not called upon to decide with 
respect thereto. We must dispose of the questions 
before us, as they are presented, and not go beyond 
them. The plaintiffs are here in hostility to the 
existence of the indicated fund, denying that there 
is such a fund for the alleged charitable uses, and 
claiming that the funds rightfully belong to them, 
personally. They do not ask for the administration 
of the fund to charitable uses, whereby their per- 
sonal claim thereto would be defeated; and con- 
sequently this court has only one proposition to 
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decide, viz.: whether under the grants made and 
the allegations of the bill, the plaintiffs have 
hown any right in themselves, personally, to the 
fund in question. From what has already been 
stated, it is clear that they have no such personal 
right—that it is evident the grantor meant to cut 
off his heirs as to the property granted, and that 
the charity which was to be the object of his 
bounty is sufficiently defined to enable the funds 
created to be definitely applied to the charitable 
use contemplated. 

The demurrer to the bill is sustained. 

DILLON, J. concurs. 


atinn 
— 


SPECIFIC PERFORMANCE—SEPARATE ES- 
TATE OF MARRIED WOMAN—WIFE’S 
CONTRACT TO CONVEY TO HUSBAND. 








HOGAN v. HOGAN. 





Supreme Court of Illinois. 
[Filed at Ottawa, January 25, 1879.] 


Under the Married Woman’s Act of Illinois (act of 
March 27, 1869), the specific performance of a wife’s 
contract to convey to her husband her sole and sep- 
arate estate can not be decreed by a court of equity. 


Appeal frem Cook County. 


The appellant, Cornelius Hogan, filed a bill 
against the appellee, Ellen Hogan, his wife, for 
the specific performance of the following con- 
tract: ‘‘Chicago, Dec. 30, 1871.—I hereby agree to 
deed and convey to my husband, Cornelius Hogan, 
in his own name forever, the certain piece of real 
estate, to wit: Sub-lot 10, of lot 4 in block 21, in 
the Canal Trustee’s subdivision of the City of 
Chicago, Illinois, providing when my husband, 
Cornelius Hogan, will put improvements to the 
amount of $2,090 on lot 15, in block 53, in 
school section addition to Chicago, Illinois, or pay 
off a mortgage to amount of $2,000 on said lot, 
which is coming due July 8th, 1873. Ellen 
Hogan.”’ 

The bill also contained a prayer for general re- 
lief. A demurrer was sustained to the bill anda 
decree entered dismissing it at the cost of the 
appellant. 


BAKER, J., delivered the opinion of the court: 

At common law, a married woman was utterly 
powerless to convey her real estate by deed or 
other instrument, and she could only accomplish 
that object by levying a fine or suffering a common 
recovery. Nor could she enter into any valid or 
binding contract for its sale or conveyance; such 
contract, if attempted, was not merely voidable, 
but absolutely void; equity had no jurisdiction to 
decree the specific performance of such contract, 


and she was not estopped from afterward assert- ' 


ing her title, because she had received the value of 
the land as purchase-money. 
These clogs to alienation have gradually been 








17 of the conveyance act, contained in the revision 
of 1845, the wife could, by joining with her hus- 
band in the execution of a deed and by making a 
formal and solemn acknowledgement before some 
judge or other designated officer, a certificate of 
which acknowledgment was required to be in- 
dorsed on or annexed to the conveyance, as effect- 
ually dispose of her realty as if she had been sole 
and unmarried. Under said statute, it was only in 
the precise mode prescribed thereby, by the hus- 
band joining in the execution of the deed, and by 
a certificate showing an acknowledgment in sub- 
stantial compliance with the statutory require- 
ments, thatthe wife could convey her real estate. 
It was the acknowledgment of the feme covert, 
which was the operative act to pass the title, and 
not the delivery of the deed. 

It was also the established doctrine under said 
statutory provision that a married woman would 
not be compelled to convey her land upon any con- 
tract, she alone, or jointly with her husband, 
might have made, and this even though she had 
been paid the full value of the land as purchase- 
money. Spurck v. Crook, 19 Ill. 415; Moulton v. 
Hurd, 20 Ill. 137; Russell v. Rumsey, 35 IIl. 362; 
Rogers v. Higgins, 48 Ill. 212. 

The married woman’s act of 1861 had no effect 
to change the law in these regards; her conveyance 
must still have been jointly with her husband, and 
must have been accompanied by the statutory cer- 
tificate of acknowledgment. Cole v. Van Riper, 
44 Ill. 58; Bresserv. Kent, 61 Ill. 426; Lewis v. 
Groves, 84 Ill. 426; Trustees v. Davison, 65 Il. 125. 
And equity would not enforce specific performance 
of her contract to convey, because she was not com- 
petent to make sucha contract. Oglesby Coal Co. 
v. Pasco, 79 Ill. 164. Theact gave tothe wife no 
power to dispose of her estate, but only enabled 
her to hold, own, possess and enjoy it, under her 
own sole contro], and for her own sole and sepa- 
rate use. 

The act of March 27, 1869, provided, in substance, 
that any feme covert above the age of eighteen 
years, joining with her husband in the execution of 
any deed, mortgage, conveyance, power of attor- 
ney, or other writing of, or relating to the sale, 
conveyance ‘or other disposition of lands or real 
estate, should be bound and concluded by the same 
in respect to her right, title, claim, interest, or 
dower in such estate, as if she were sole and of full 
age; and thatthe acknowledgment or proof of such 
deed, mortgage, conveyance, power of attorney or 
other writing, might be the same as if she were 
sole. 

This latter statutory enactment worked a marked 
change inthe law. Thereafter, the acknowledg- 
ment ceased to be the effective means to work the 
transfer of title. The certificate of her acknowledg- 
ment might thenceforth have been the same as that 
required in the case of a feme sole, and without 
any acknowledgment whatever, proof of her exe- 
cution of a conveyance might have been made, as 
at common law. So, also, from that time forth, 
her contract in writing made jointly with her hus- 
band, for the disposition of her lands, became bind- 


removed by statutory enactments. Under section | ing upon her, and might have been enforced in a 
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court of chancery, and she compelled to a specific 
performance of the same. 

One only difference between her condition and 
that of an unmarried woman, in reference to the 
alienation or disposition of real property, was still 
retained. The law still required, before she could 
convey or make any valid contract for the disposi- 
tion of her lands, herhusband should join with her 
in the deed or other writing. And this distinction 
and limitation upon her power of alienation was 
still retained in the revisement of the conveyance 
act in 1872. Pub. L. 1871-72, p. 287, §§ 18 and 19. 
lt was not until the ninth section of the act of 
March 30, 1874, in relation to husband and wife, 
went in force, that a married woman could sell and 
convey real property to the same extent and in the 
same manner the husband could property belong- 
ing to him, or that she could have done had she 
been sole. Until that time, her husband must have 
joined with her, or her deed would have been in- 
operative and void, and her contract for the dispo- 
sition of her real estate would have had no binding 
force, and she would not have been required to per- 
form it, even though she had received, as a consid- 
eration therefor, its full value. 

The agreement here in question for the convey- 
ance of sub-lot 10 of lot 4, in block 21, in the 
Canal Trustee’s subdivision of the City of Chicago, 
was made on the 30th day of Dec., 1871, some 
years before this last enactment. Its date was 
subsequent, however, to the act of 1869, enabling 
her, by joining with her husband, to execute any 
writing relating to the sale or disposition of her 
lands, and providing that proof of such writing 
might be the same as if she was sole, and that she 
should be bound and concluded by such writing as 
if she were unmarried. 

It will readily be seen the agreement now before 
us does not comply with the substantial require- 
ments of this act of 1869. It was expressly pro- 
vided therein she should join with her husband in 
the execution of the writing, whereas this contract 
purports to be executed solely by her and is signed 
only by her. The husband does not sign it, nor 
does he agree therein to either put the improve- 
ments on the lot or to pay off the mortgage. She 
is the only one who agrees to do anything, and 
she only agrees conditionally, that if he does 
either of two specified things, then she will deed 
or convey to him. By the terms of the statute the 
husband must join in the writing; and how can it 
be said he has joined in this writing, which neither 
binds him to do or not to do anything, and which 
he has never signed or executed in any manner or 
form? It will be noted the statute requires a writ- 
ten contract, it says “ or other writing,’’ and such 
writing the husband must join in executing, or else 
the * writing’ is not brought within the statute. 
A mere verbal contract, or a contract growing out 
of matters in pais, would not be a valid contract 
to bind the wife or one that she could be com- 
pelled to perform. Were this an agreement with a 
third party other than her husband, it would re- 
quire no argument to show the writing here was 
not that demanded by the statute. The writing 
being as it is, we are unable to see upon what 

































ground we can say as to this particular contraet, 
the antecedent common law and statutory require- 
ment shall both be ignored and the wife held to 
be bound by an instrument invalid under the one 
and expressly excepted from the operation of the 
other. 

Again, the reason why, prior to some very re- 
cent legislation, the husband was uniformly, in all 
the States, required to join with his wife in the 
conveyance of her land, was that his assent might 
appear on the facé of the deed and show he was 
present to protect her from imposition. Chancel- 
lor Kent says, ‘“*the weight of authority would 
seem to be in favor of the existence of a general 
rule of law, that the husband must be a party to 
the conveyance or release of the wife; and such a 
rule is founded on sound principles arising from 
the relation of husband and wife.”? 2 Kent’s Com. 
152. This same sound principle and general rule 
of law was evidently in the legislative mind when 
it was provided the husband should join with the 
wife in the execution of the writing before it 
would be effective to bind or conclude her rights 
or interest. It was contemplated not only he 
should sign the writing, but sign it jointly with 
her as a party of the first part; that he should be 
to her, in so important a transaction, a shield 
against imposition and a protection against 
folly and improvidence; not that he should 
be her antagonist in a contest over her prop- 
erty, dealing with her as a stranger at arm’s 
length, and seeking to get the better of the bar- 
gain. Surely this latter was not what was intended 
by the statutory requirement he should join with 
her in the execution of the deed or writing. 

Even if the husband had signed the instrument 
now before us, but as a party of the other part, as 
he must necessarily have done if at all, it would 
not, in our view, have brought this contract within 
the statute so as to make it valid against the wife. 
That which she was entitled to under the statute 
and the policy of the law, was tine aid and assist- 
ance of her husband, exercised in her behalf and 
for her interests; not that he should make and 
sign the contract in the attitude of an opponent, 
of one working against her interests in an effort to 
obtain her land for himself. We feel well assured 
the writing now before us is not one within either 
the language or the meaning of the statute. That 
which we have thus said in this connection, is said 
from the standpoint of the law as it stood at the 
time the supposed contract was made. Since then 
the law and its policy have been radically changed 
by chapter 68 of the Rev. Stat. of 1874. 

The views herein expressed are entirely consist- 
ent with the former decisions of this court, in- 
cluding those cited by appellant in his brief. Cole 
v. Van Ripen, supra, was the first case considered 
by the court in which the question of the power of 
the wife to convey her separate real estate, held 
under the law of 1861, arose, and it was then held 
she could not alienate it without the consent and 
joinder of her husband in the deed. This court 
then said: ‘*The language of the act gives the 
wife the right to huld, own, possess and enjoy her 
property, the terms give only the jus tenendi and 
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not the jus disponendi. The power to own and en- 
joy is entirely different from the power to dispose 
of, and the latter is not necessary to the exercise 
of the former. Neither is the power of disposing 
implied in that phrase of the law, directing that 
her property shall be under her sole control, be- 
cause that term, although indefinite, must be con- 
strued in connection with the terms, ‘own, hold, 
possess and enjoy.’ In order that she may hold 
and enjoy she must necessarily control. But the 
control of the use and enjoyment does not imply 
the power to sell. Strictly speaking, the land 
when conveyed, would pass away from her ‘control 
and enjoyment.’ ”’ 

The doctrine subsequently announced that the 
wife must sue alone for injuries to her separate 
property was in exact conformity with the princi- 
ple of this decision. She owned, held, possessed 
and enjoyed her separate property and therefore 
properly could sue for a trespass on or injury to it. 

In Cookson v. Toole, 59 Ill. 515, it was decided 
a wife may make a contract in relation to her sepa- 
rate property, but the contract spoken of was one 
for work and labor in and about the improvement 
and cultivation of her farm, which was her sepa- 
rate property, under the act of 1861, and she could 
not hold, possess and enjoy the farm without power 
to contract for its cultivation and improvement. 
To the same effect are numerous other cases. 

In Parent v. Callerand, 64 Ill. 97, it was held a 
married woman could execute a lease for a term of 
years on her land without her husband joining in 
the execution thereof; but this was on the express 
ground that unless she had such power she could 
not own, possess, and enjoy her separate estate 
the same as though she was sole and unmarried. 

So, also, in Patten v. Patten, 75 Ill. 446, it was 
decided the wife may contract with her husband 
to manage her separate estate as her agent, and 
that she may maintain a suit against him to com- 
pel him to account for and pay over the income 
derived therefrom. But all this was within the 
plain scope of her power to own, hold, possess and 
enjoy such estate and control for such purposes, 
precisely as if she was sole, or unmarried. 
It is true, the justice delivering the opin- 
ion of the court, then said: ‘* As to such es- 
tate and her relations thereto, she has no husband; 
he is as astranger even during coverture,”’ and also 
said: ‘‘Husband and wife, as respects her separate 
estate, stand before the law as strangers.” We 
must, however, understand all this as said with 
reference to the case then before the court, and as 
applicable to the facts of that case it was correct. 
The language used was proper so far as regards 
the powers given the wife by the act, the jus 
tenendi, but is incorrect when sought to be applied 
toa power not given therein, the power of alien- 
ation, the jus disponendi. Within the powers con- 


ferred by the act, she may contract with her hus- 
band as though she was unmarried, but all the 
cases show no power to convey or dispose of her 
estate was so conferred. 

The Iowa cases cited by appellant are predicated 
upon a statute materially different from ours, one 
section of which expressly provided that ‘* a mar- 

















ried woman may convey her interest in real estate in 
the same manner as other persons,’’ consequently 
they throw no light on the case at bar. 

It is also urged that independent of the statutes of 
1861 and 1869, the present bill may be maintained, 
and that when contracts of the kind in question 
have been wholly or in part performed, they have 
been sustained. Reference is made to several de- 
cided cases. 

In Sweeney v. Damron. 47 II]. 450, the husband 
had in good faith and without fraud upon creditors 
conveyed property to his wife ; such a contract, said 
the court, ‘“‘when executed is validand binding.”’ 

In Dale v. Lincoln, 62 Ill. 22, it was conceded 
that the deed at law was void, but decided it would 
be upheld ina court of equity. That case, like 
the former, was free from any suspicion of fraud, 
and the contract was fully executed, and the con- 
veyance was from the husband to the wife; and 
moreover, the property had, subsequent to the 
husband’s death, been sold by her for its full 
value. Shepard v. Shepard, 7 Johns. Ch., 
57, was also where there was an executed convey- 
ance from the husband to the wife. Livingston v. 
Livingston, 2 Johns. Ch. 537, is claimed to 
be a precedent in point. In that case ,the husband 
did not seek the conveyance of the wife’s estate 
to himself. The decision was based on the grounds, 
for which authority was cited, that a husband and 
wife may contract for a bona fide and valuable con- 
sideration for a transfer of property from him to 
her, and that equity will decree a performance of 
such contract. The bill was filed, not against the 
wife, but against her heirs at law. The husband 
had procured the conveyance of a valuable estate 
to her just prior to her sudden death, which pre- 
vented the repayment to him of the moneys he 
had advanced under the contract made, in pay- 
ment for the estate. The contract was for an es- 
tate to vestin her, and therefore within the rule 
announced, a contract that would be recognized in 
equity. Had the contract been for an estate to 
pass from her to him, the rule announced would 
have had no application. We have been cited to 
no case, nor are we aware of any, in which it has 
been held the wife will, by a court of chancery, be 
decreed to perform her contract for the convey- 
ance of her estate to her husband. There is a 
marked difference between such a case and the 
Livingston case. 

It is further claimed that, if the defend- 
ant having obtained the benefit of com- 
plainant’s money for improvements on her separ- 
ate estate, under a promise of compensation, is 
now permitted to disregard her promise and re- 
tain such benefit, it would be the consummation of 
a gross and palpable fraud, and that to prevent 
such a result, a court of equity will interfere. 

A husband, at least as much asa mere stranger 
dealing with a wife, must be presumed to know 
both the fact and the law, and to fully contem- 
plate the legal effect of the transaction in which 
he isengaged. Equity follows the law, and never 
abrogates or violates its provisions or policy, and 
will not remove disabilities that the law has im- 

posed. 
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In Russell v. Rumsey, supra, it was said equity 
has no jurisdiction to specifically execute a con- 
tract of a feme covert for the conveyance of her 
real estate, and that if she has acted in bad faith 
it is the misfortune of the party dealing with her. 
Rogers v. Higgins, supra, is to the same effect, and 
it is there held a married woman attempting to sell 
her realestate without authority, is not estopped 
afterwards to assert her title because she received 
the value of the land as purchase-money, and that 
such act is not a fraud. In Oglesby Coal Co. v. 
Pasco, supra, the cases were reviewed, and the doc- 
trine announced that the married woman would be 
liable only in case of pure tort; but relief would 
be denied when the conduct of the wife was so 
connected with contract that the action or pro- 
ceeding sounded in contract. And in that case the 
court refused to decree performance of the con- 
tract, although the married woman had received 
the full consideration of the land. 

In this case, the agreement of December 30, 1871, 
was void; its performance can not be decreed, nor 
can it operate as a mortgage or as a contract to 
give a lien upon the wife’s real estate. 

The court below did not err in sustaining the 
demurrer, and in dismissing the bill. 

The decree is affirmed. 


—— 


ILLEGAL CONTRACT —BILL OF EXCHANGE 
—AGREEMENT NOT TO INSTITUTE PRO- 
CEEDINGS FOR FORGERY. 





ROURKE v MEALY. 





Irish High Court of Justice, Exchequer Division, 
February 17, 1879. 


1. TO AN ACTION BY DRAWER AGAINST ACCEPTOR 
to recover the amount of the bill of exchange, the de- 
fendant pleaded that the consideration of the bill was 
tainted with illegality, inasmuch as a portion of that 
consideration was an agreement by the drawer not to 
institute criminal proceedings for an alleged forgery 
against B S, a relative of the acceptor. Held, that tHe 
defense could not be sustained, because the agreement 
not being one to stifle criminal proceedings already 
commenced, but to forbear from instituting criminal 
proceedings, that portion of the consideration for the 
bill was nugatory but not illegal, inasmuch as although 
there is a public interest that a prosecution already 
instituted, even without a probable cause, should be 
brought to a conclusion in due course of law, there is 
no such interest in a prosecution being commenced. 

2. THE GIVING OF EVIDENCE by the plaintiff in a 
prosecution for forgery, instituted by other parties, 
would not be a breach of the defendant’s agreement 
not to prosecute. 

8. THE DOCTRINE THAT WHERE a debt arises out 
of a felonious act by the debtor, the civil remedy is 
suspended until the debtor has been prosecuted, con- 
sidered. 


Action on a bill of exchange for £50, drawn by 
the plaintiff and accepted by the defendant. 

By the statement of defense, the defendant 
pleaded that, previously to the accepting by the 
defendant of the bill sued upon, the plaintiff had 


taken proceedings in the Civil Bill Court of Kil- 
kenny against one Patrick Shortall to recover the 
amount of a bill of exchange drawn by the plaint- 
iff, and alleged to have been the acceptance of the 
said Patrick Shortall, and which bill had been 
passed to the plaintiff by Mrs. Shortall, the wife 
of Patrick Shortall, in satisfaction of a debt 
alleged by the plaintiff to be owing from Mrs. 
Shortall to the plaintiff, previous to her marriage. 
This civil bill proceeding was dismissed by the 
chairman, it appearing at the hearing that the 
signature of Patrick Shortall was a forgery. The 
plaintiff shortly afterwards charged Mrs. Shortall 
with having forged, or procured to be forged, the 
bill in question, and threatened to institute crim- 
inal proceedings against her by reason thereof, 
whereupon, and, in consideration of the plaintiff 
forbearing to proceed with the criminal prosecu- 
tion, and in order to prevent the scandal and dis- 
grace which would result to Mrs. Shortall and her 
family if such prosecution were proceeded with, at 
the request both of the plaintiff and Mrs. Shortall, 
the defendant, the uncle of Patrick Shortall, ac- 
cepted the said bill of exchange; and, save as 
aforesaid, there never was any consideration for 
the acceptance of the bill. 

The plaintiff, by his reply, stated that the civil 
bill proceedings mentioned in the statement of de- 
fense were dismissed without prejudice, in conse- 
quence of the absence of a material witness, and 
that subsequently the plaintiff commenced further 
proceedings in the civil bill court, on account of 
the same bill of exchange, and that, after the mat- 
ter had been called on, a settlement was come to, 
whereby the defendant agreed to accept the bill 
sued on in this action, in consideration of the 
plaintiff withdrawing the said civil bill proceed- 
ings and giving up all claim on foot of the said 
bill of exchange then sued on and the debt there- 
by secured, and that, in pursuance of this agree- 
ment, the defendant accepted the biil sued pn in 
the action, and the civil bill proceedings were 
withdrawn by the plaintiff. 

The evidence given at the trial was to the effect 
that Mrs. Shortall, previously to her marriage 
with Patrick Shortall, was indebted to plaintiff; 
that after her marriage, on being pressed by the 
plaintiff to procure her husband’s acceptance of a 
bill for £50, in the absence of her husband, she 
got her son, a boy of twelve years, to indorse Pat- 
rick Shortall’s name on the bill; that the plaintiff 
admitted that he knew the signature to the bill 
was not that of Shortall; that the plaintiff com- 
menced civil bill proceedings against Shortall to 
recover the amount. of the bill, on the dismissal of 
which the plaintiff threatened to prosecute Mrs. 
Shortall and her son for forgery unless the defend- 
ant, who was the uncle of Patrick Shortall, would 
accept a bill for £50; and that the defendant, to 
save scandal, thereupon agreed to accept the bill 
sued upon. The case was tried at Kilkenny assizes, 
and a verdict and judgment entered for the plaint- 
iff, with leave reserved to the defendant to move 
to have the judgment changed into one for him. 
The plaintiff had demurred to the defendant’s de- 











fense; and this demurrer now came on to be 
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argued, and at the same time an application, on 
the part of the defendant, was heard to enter judg- 
ment for him, pursuant to leave reserved, or for a 
new trial. 

Blunden (with him James Murphy, Q. C.), for 
the plaintiff.—The consideration for the bill stated 
in this defence is twofold—first, an abandonment 
by the plaintiff of civil proceedings already insti- 
tuted on the former bill, alleged to have been 
forged by Mrs. Shortall; and, secondly, forbear- 


ance of criminal proceedings threatened but not |. 


begun against Mrs. Shortall and her son. The first 
portion of the consideration is enough, as a con- 
sideration, to sustain the bill, if the second portion 
do not import an illegal element into the conside- 
ration. We admit that, if the second portion of 
the consideration be an illegality, the whole consid- 
eration is tainted with illegality, and the bill can- 
not be sustained; but we submit that this portion 
of the consideration is a nullity and not an ille- 
gality. The defense does not say by whom, when, 
or where the alleged forgery was committed. In 
all the cases in which it has been held that a con- 
tract has been tainted with illegality on account of 
the consideration, or part of the consideration, for 
it having been the abandoning of criminal pro- 
ceedings, the criminal proceedings had been actu- 
ally pending, and an agreement had been come to 
to stop them. In this case, it has always and 
strongly been denied that any such crime as forgery 
was committed. In Ward v. Loyd, 6 M. & G. 785, 
Tindal, C. J., says:—‘‘It must be remembered 
that this is not the case of a security given to in- 
duce an uninterested party to withhold a charge 
of a criminal nature; there is a just debt due from 
the defendant to the plaintiff.”’ In the same case, 
Maule, J., says: ‘The plaintiff demanded what 
he had a perfect right to demand. viz., money due 
tohim. * * * Any expectation that the de- 
fendant may have entertained, that, if he gave the 
required security, he might escape prosecution, 
will not of itself vitiate the transaction.’? The 
result of the cases is, that, in order to sustain such 
a defense as this, it must in some way be shown 
that the public had an interest in prosecuting the 
felony condoned, and not that it was the avoidance 
of scandal which prompted the compromise. 
Lyster (with him, Heron, Q. C.), contra.—Ward 
v. Lloyd, supra, isin our favor. In it Maule, J., 
says: ‘The defendant did what he was bound to 
do, namely, give a security for money which he 
was bound to pay;’’ but the very point we rely 
upon here is that the defendant was not bound or 
entitled to pay this money, nor could he have been 
induced to render himself liable therefor, but for 
the threat to prosecute a member of his family for 
forgery. The prosecution need not have been 
commenced to render the instrument invalid: 
Williams v. Bayley, 1 H. L. 200. Inez parte Critch- 
ley, 3 Dow. & L. 527, it was held enough to invali- 
date an agreement that it was calculated to bring 
a charge of a criminal nature toanend. The dis- 
tinction between proceedings actually commenced 
and those only threatened, seems to be that in the 
latter case an actual agreement not to prosecute is 
necessary to invalidate any obligation founded on 





the forbearance to proceed, but in the former no 
actual agreement need be proved: Pool v. Bous- 
field, 1 Camp. 55; Osbaldiston v. Simpson, 13 Sim. 
513; Kirwan v. Goodman, 9 Dowl. 330; Kier v. 
Leeman, 6 Q. B. 308, affirmed in error 9 Q. B. 371; 
and notes to Collins v. Blantern, 1 Sm. L. C. 
We submit, moreover, that the plaintiff should not 
now be allowed to say that he wantonly made the 
charge of the forgery of the bill, but that he 
should be taken, from the fact of his having 
threatened criminal proceedings, to have had rea- 
sonable grounds for having made the threat. To 
this extent the plea should be read in favor of the 
pleader, that the fact of threatening involves prob- 
able cause for the threat. 

James Murphy, Q. C., in reply.—This abstaining 
from criminal proceedings cannot be considered to 
be an interference with the course of public justice 
when no prosecution had actually been instituted. 
The only possible effect of the allegations stated 
to have been made prior to the acceptance of the 
bill sued upon was to cause a belief in the mind of 
the defendant that criminal proceedings were 
about to be commenced against his niece for forg- 
ery, but the legal act of the plaintiff cannot be 
made illegal by anything passing through the 
mind of the defendant. 


PALLES, C. B. 

This case, which was argued at the end of the 
last sittings, comes before us upon a demurrer to 
the defense, and also upon an application for a 
new trial. 

The action was upon a bill of exchange by 
drawer against acceptor. The defense, as amended 
at the trial, stated that the plaintiff had proceeded 
in the Civil Bill Court of Kilkenny against one 
Patrick Shortall, to recover the amount of another 
bill of exchange, drawn by the plaintiff upon, and 
alleged to have been accepted by Patrick Shortall, 
which bill had been passed to the plaintiff by Mrs. 
Shortall, the wife of Patrick, in satisfaction of a 
debt alleged to be owing from Mrs. Shortall to the 
plaintiff previous to her marriage. The defense 
then stated that the bill was alleged to be a forgery ; 
that the plaintiff threatened to institute criminal 
proceedings against Mrs. Shortall for having forged 
the bill, and that thereupon, in consideration Of 
the plaintiff abandoning the civil bill action, and 
forbearing to proceed with the criminal proceed- 
ings, and abandoning the said prosecution, and in 
order to prevent the scandal which would result to 
Mrs. Shortall and her family if such prosecution 
were proceeded with, the defendant, at the request 
of the plaintiff and Mrs. Shortall, accepted the bill 
sued on. To this defense the plaintiff has demur- 
red, Itis to be observed, in the first place, that 
as the defense states two considerations, one the 
abandoning of a civil bill action, and the other the 
forbearing to proceed with criminal proceedings, 
it cannot be sustained as showing a failure of con- 
sideration, if we were of opinion that the forbear- 
ing to proceed with criminal proceedings was an 
insufficient or nugatory consideration. Even on 
this assumption, there would remain the abandon- 
ment of the civil action as admittedly sufficient 
consideration to sustain a promise. The question, 
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then, is, does the defense show that the portion of 
the consideration which is stated to be “ forbear- 
ing to proceed with the criminal proceedings and 
abandoning the said prosecution,”’ is illegal. 

The defense does not state that the former bill 
was a forgery, nor does it allege any reasonable 
grounds to induce either the plaintiff or the de- 
fendant to believe that it was such. It does not 
even state, in general terms, that such reasonable 
grounds existed, nor that either the plaintiff, or 
Patrick Shortall, or the defendant, believed the 
bill to be forged. It even omits to state by whom 
the allegation of forgery was made. Again, it 
shows that the prosecution referred to in the plea 
was never in fact instituted: and, therefore, the 
words ‘“‘ abandoning such prosecution’’ must be 
read as “not instituting a prosecution.’* The 
question thus raised is whether the abstaining, or 
contracting to abstain, frqm instituting criminal 
proceedings, in respect of a crime alleged to have 
been committed, and for which a criminal prose- 
cution has been threatened, is illegal, although it 
does not appear that the crime was in fact com- 
mitted, and there are no reasonable grounds for 
believing that it was; and to determine whether 
such u contract is illegal or not, we must first as- 
certain the duty, if any, due by this contracting 
party to the public. 

Now, in the first place, I desire, in consequence 
of some of the arguments which have been ad- 
dressed to us, to distinguish from each other two 
separate grounds of defense—lst, illegality; 2d, 
extortion or duress. If any part of the consider- 
ation be illegal, the contract is incapable of being 
made the foundation of an action, irrespective of 
the extent to which that part of the consideration 
may have influenced the mind of the promisor. If, 
on the other hand, the part in question of the con- 
sideration be not illegal, but simply nugatory or 
insufticient in itself to support a promise, then the 
fact of its being alleged to be part of the consider- 
ation will not, per se, invalidate the contract, pro- 
vided the other part of the consideration be suffi- 
cient in law. Still, if this nugatory consideration 
were the principal inducement of the promise, 
the circumstance may, with others, such as pres- 
sure, be relied upon in proof of a plea of extortion 
or duress. But such a defense is, in no sense, a 
plea of illegality. The gist of it is (that which in 
a plea of illegality is immaterial) the effect pro- 
duced upon the mind of the promisor by the cir- 
cumstances relied on. The plea here relies not 
upon pressure, but upon illegality. 

In my opinion, the principle upon which con- 
tracts of this description are held to be illegal, is, 
that a prosecution is a proceeding not for the ben- 
efit of individuals, but of the public; that the only 
interest in it which the law recognizes, is that of 
the public, and that no one can be permitted to 
barter for money that in which the public alone 
are interested. It was on this ground that the 
principle applicable to stopping prosecutions was 
applied to the withdrawal of an election petition 
in Coppock v. Bower, 4 M. & W. 361. It was for 
this reason, also, that in Kier v. Leeman, 6 Q. B. 
308, affirmed in error, 9 Q. B. 371, and several 





other cases mentioned by Lord Denman in giving 
judgment there, it was determined that a prosecu- 
tion for an offense not of a public nature might 
be lawfully compromised. To determine, then, 
whether any agreement of this nature is or is not 
illegal, we must first ascertain whether the public 
have an interest in the inquiry which it is agreed 
shall not be instituted or carried on. The public 
have an interest in every guilty person being 
brought to justice; and, therefore, in every case 
in which an offense of a public nature has been in 
fact committed, an agreement to abstain from in; 
stituting a prosecution in respect of it, or to for- 
bear proceeding with a prosecution already insti- 
tuted, is illegal. Collins v. Blantern, 1 Sm. L. C. 
325; Osbaldiston v. Simpson, 13 Sim. 513, and 
Williams v. Bayly, L. R. 1 H. L. 200, were cases 
of this description. When I say ‘‘ every case in 
which a crime has been in fact committed,’’ I do 
not mean that in every case strict proof, such as 
would justify a jury in finding the accused person 
guilty, must be given. In many cases the acts and 
conduct of the parties to the agreement may be 
such as to induce the jury to believe that each of 
them acted upon the assumption that a crime had 
been in fact committed; and, in such a case, upon 
a question of the nature of the agreement, I should 
be prepared to hold that both parties were estop- 
ped from alleging the contrary of that which was 
its basis. When, although it be uncertain whether 
any offense of a public character has or has not 
been committed, there are reasonable grounds for 
believing that is has been, the question becomes 
more difficult. Lt is unnecessary for the purposes 
of the present case to decide it; but, for myself, I 
may say that I see no reason to doubt the sound- 
ness of the opinion of Mr. Justice Coltman, in 
Ward v. Lloyd, 6 M. & Sel. 785, that an agree- 
ment to abstain from a prosecution, under such 
circumstances, would be illegal. But in such a 
case, also. I conceive that the public have an in- 
terest that the truth should be ascertained, and the 
accused party, if guilty, should be brought to jus- 
tice. It is this interest which, in the case put (i. 
e., where there is a reasonable and probable cause), 
affords a defense to an action for the prosecution 
irrespective of the motives of the prosecution. 
There is another class of cases in which the public 
have obtained an interest in the inquiry, and this 
irrespective of the uctual commission of a crime. 
I mean where a prosecution has in fact been insti- 
tuted. In such a case, when the criminal law~has 
been set in motion, a duty is due tu the State that 
nothing shail be done to interfere with the due 
course of such prosecution, and the public have 
an interest that it shall be brought to a conclusion 
in due course of law. When, therefore, a prosecu- 
tion has been commenced, a contract to terminate 
it, or, in the language of the old cases, to stifle it, 
isillegal, and this irrespective of a crime having 
been committed, or of the reasonable und prob- 
able cause of the guilt of the person charged. 
Such were the contracts in Kirwan vy. Goodman, 9 
Dowl. 330; Fivaz v. Nichols, 2 C. B. 501, and Kier 
v. Leeman, 6 Q. B. 308, affirmed 9 Q. B. 371. But, 
passing from these cases, none of which apply 
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here, and to which I have referred merely for the 
purpose of explaining the grounds of my decision, 
let us come to the question immediately before us. 

No prosecution has in fact been instituted ; there- 

fore, there is no question of stifling or stopping a 
prosecution. No crime had been committed; no 
one believed that a crime had been committed. No 
reasonable grounds were present to the mind of 
any one, or in fact existed, which could form a 
foundation for such a belief. There is nothing 
more than an allegation of forgery made,I will 
assume, to the holder of the bill, but made by 
whom—whether by a stranger, by one interested, 
or by a person with knowledge or without knowl- 
edge, supported or unsupported by facts—is uncer- 
tain. In such a case the public have no interestin 
the truth of the allegation being ascertained. It is 
because the public have no such interest that a 
prosecution without reasonable or probable cause 
may be made the subject of an action, if the mo- 
tive of the prosecutor be anindirect one. Neither 
can the threat by the plaintiff, per se, create a 
public interest in the matter. ‘This is, in my 
opinion, demonstrated that where the debt arises 
out ofa criminal act of the debtor, the civil remedy 
is suspended only, and that till public justice has 
been satisfied. Dudley and West Bromwich Bank- 
ing Co. v. Spittle,1 J.& H.14. The foundation of 
this rule is, that the creditor owes a duty to the 
public to prosecute, and when that duty has been 
performed -he may proceed for hisdebt. But where 
a debt arises out of an act which there 1s no rea- 
sonable or probable cause for believing to be a crim- 
inal act, to hold that upon an allegation that the 
act was criminal the remedy was suspended, 
would be to force upon the creditor the institution 
of a prosecution which would in itself be a wrong- 
ful act, and might render him responsible in dam- 
ages. 

Upon the whole, I am of opinion that, although 
there is a public interest that a prosecution already 
instituted, even without a probable cause, shall be 
brought to a conclusion in due course of law, there 
is no such interest ina prosecution being com- 
menced. For these reasons, I am of opinion that the 
agreement in the present case, not to institute crim- 
inal proceedings, was not illegal; and that whilst 
it was nugatory and insufficient as a consideration 
to supporta contract, it did not avoid a contract for 
which there were other sufficient legal considera- 
tions. I may observe here, that this view is con- 
sistent with the decision in Pool v. Bousfield, 1 
Camp. 55. There thesole consideration for the ex- 
tinguishment was the agreement not to move the 
Queen’s Bench. The word “ illegal’ is no doubt 
used by Lord Ellenborough; but the facts of that 
case rendered it unnecessary to draw the distinc- 
tions to which I have been obliged to refer. Some 
reliance was placed by the defendant’s counsel upon 
a passage in Lord Denman’s judgment in Kier v. 
Leeman. There, after referring to Collins v. Blan- 
tern, the Chief Justice says: ‘‘ Of the soundness of 
that decision no doubt can be entertained, whether 
the party accused were innocent or guilty of the 
crime charged. If innocent, the law was abused 
for the purpose of extortion; if guilty, the law was 








eluded by a corrupt compromise, screening the 
criminal for a bribe.’? Every word of this sentence 
is correct. Collins vy. Blantern was a case of an 
agreement to stiflea prosecution already com- 
menced. The discontinuance of that prosecution 
was the sole consideration for the bond, and as the 
law recognizes no interest in a prosecution save 
that of the public, the bond was absolutely without 
consideration, and the obtaining of it upon a prom- 
ise to stifle a prosecution was an abuse of the law 
which might well be described as extortion. But 
I do not understand Lord Denman as putting ex- 
tortion or duress as the ground of the decision, or 
as referring toit for any other purpose than to 
show that in consequence there was an abuse of 
the law for private ends. 


There were two arguments on the part of the 
defendant which pressed upon me with considera- 
ble weight during the. discussion. It is said first 
(and it isin my opinion clear law), that a contract 
not to give testimony ina criminal, or even in a 
civil suit, is illegal, as against public policy; sec- 
ondly (and here I think is the fallacy of this argu- 
ment), that such a contract as the present tnvolves 
an obligation not to give evidence in a prosecution 
if it be in fact instituted. If I thought that to be 
the true meaning of the contract, I should be of 
opinion that it was illegal. But there isa clear 
distinction between a prosecutor and a witness. 
It arises every day in actions for malicious prose- 
cution. The present contract is no more than not 
to prosecute; and if there were a prosecution by 
another person, evidence given by the present 
plaintiff could not be held to be a breach. 

The second argument which pressed me was that 
the plaintiff having threatened to resort to crimi- 
nal proceedings, and thereby obtained the bill now 
sued on, he ought to be estopped from denying 
that without which his threat would have been un- 
justifiable and idle, viz., that the bill was a for- 
gery. I fully appreciate the weight of this argu- 
ment, and the pressure which may be exercised by 
unscrupulous holders of instruments alleged to be 
forged, who, by threats of prosecution, extort from 
the fears of criminals or others, contracts which 
otherwise would not be entered into. I see, too, 
the danger of permitting the validity of the con- 
tract to depend upon its being possible to prove guilt 
at a time after the contract has been performed, 
and the evidence of that guilt probably destroyed. 
But, upon full consideration, I think that this threat 
constituted part of a different line of defense, viz., 
that to which I adverted in the commencement of 
my judgment. If we had here a defence of duress 
or extortion relying upon the threat, and the cir- 
cumstances under which it was made, as amount- 
ing to such pressure as rendered the contract un- 
just or inequitable, a different question would 
arise. We should then have to deal, not as we 
have here, with a matter of illegality alone. We 
should have to determine to what extent, if at all, 
the threat prevented the defendant from acting as 
a free agent; and I confess that in determining the 
effect which might reasonably be produced upon 
his‘ mind by a statement of forgery, I should be 
slow to listen to a statement by the utterer of the 
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threat that it was one for which there was no solid 

, or reasonable foundation. If the defense here 
clearly showed that the plaintiff groundlessly had 
alleged or represented that the former bill was in 
fact forged; that the representation was made to 
the defendant, and that the defeadant believed 
that allegation, and in consequence accepted the 
bill sued upon, it would take much more argument 
than I have yet heard to convince me that such a 
defense was bad. These allegations, however, are 
not in the defense here. It does not rely either 
upon estoppel or upon pressure. Its sole ground 
is that the contract was against public policy, and, 
for the reasons I have already stated, I have been 
coerced to arrive at the conclusion that it cannot 
be sustained. 

Upon the demurrer, therefore, the judgment 
must be for the plaintiff. This being so, our view 
as to the new trial motion is of very little impor- 
tance, as under any circumstances the final judg- 
ment must be for the plaintiff, and as the defense 
to which the demurrer was taken was filed at Nisi 
Prius, we could not refuse to give the plaintiff the 
costs of the trial. I, therefore, prefer not to express 
any opinion upon that portion of the case. The ver- 
dict should, in my opinion, be entered for the plain- 
tiff with costs. 

FITZGERALD and DOwSE, BB., concurred. 








DIGEST OF DECISIONS OF 'CTHE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


MANDAMUS AGAINST COUNTY OFFICERS.— Coun- 
ties in the State of Kansas are bodies corporate and 
politic, capable of suing and being sued. Their powers 
are exercised by elective boards of county commission- 
ers. A peremptory mandamus was ordered against one 
of the boards to compel the levying of a tax to pay a 
judgment. Held, that the writ was properly directed to 
the board in its corporate capacity, and that those 
holding office at the time,as members of the board, 
would be held individually liable in their natural ca- 
pacity for any neglect to obey the orders of the court. 
—Commrs. of Leavenworth Co. v. Sellew. In error to 
the Circuit Court of the United States for the District 
of Kansas. Opinion by Mr. Chief Justice WAITE. 
Judgment affirmed. 

REMOVAL OF CAUSES.—After judgment ina case in 
the State court has been reversed on appeal and a new 
trial ordered, the right toa new trial must be perfected 
absolutely before a party is entitled to remove it into 
the Federal court, under the statute of March 3, 1875. 
“In Insurance Company v. Dunn, 19 Wall. 214, it was 
held that, under the act of March 2, 1867, 14 Stat. 568, 
a cause could be removed from a State court to the Cir- 
cuit court after a trial and judgment in the State court, 
if before the removal the first judgment had been set 
aside or vacated, and the right to a new trial perfect- 
ed, and in Vannevar vy. Bryant, 21 Wall. 43, that after 
one trial the right to another must be perfected before 
a demand for removal could be made. In this case, 
there had been one trial and judgment in the State 
court before the petition for removal was filed. Upon 
appeal to the supreme court of the State, an order was 
obtained reversing this judgment, and remanding the 
cause for a new trial. As soon as this order of re- 
versal was made, the railroad company obtained 





from the clerk of the supreme court a writ of pro- 
cedendo, and filed it in the clerk’s office of the 
court below, that court not being at the time in ses- 
sion. This being done, the company filed in the clerk’s 
office below, the court still not being in session, a pe- 
tition under the act of March 3, 1875, 18 Stat. 470, ac- 
companied by the necessary bond for the removal of 
the cause to the circuit court. Under the practice in 
Iowa, a petition for rehearing may be presented to the 
supreme court at any time within sixty days after the 


filing of the opinion in the case, and when presented, . 


the court, if in session, or a judge, if in vacation, may 
order a suspension of the decision until the next term. 
In this case, before the expiration of sixty days, but 
after the filing of the writ of procedendo and the pe- 
tition for removal in the clerk’s office below, a petition 
for rehearing was filed in the supreme court, and an 
order suspending the decision until the next term ob- 
tained. At the next term, the railroad company ap- 
peared and moved to dismiss the petition for rehear- 
ing, on the ground that the cause had been removed to 
the circuit court before the petition was filed, and the 
supreme court had consequently no longer any juris- 
diction. The motion was denied, and afterwards upon 
the rehearing, McKinley, the plaintiff below, having 
consented to a reduction of the verdict in his favor 
from $12,000 to $7,000, a judgment was entered in the 
supreme court for the reduced amount in accordance 
with the opinion originally filed. We think this brings 
the case within the rule as laid down in Vannevar v. 
Bryant. A right toa new trial had not been perfected 
absolutely when the petition for removal was filed. 
The supreme court still retained jurisdiction of the 
cause for the purpose of a rehearing, and when it did 
rehear and set aside its former order of reversal, the 
case occupied the same position it would if the final 
judgment of that court had been the one originally en- 
tered. The subsequent judgment operated as a revo- 
cation of the order of the court below to proceed, and 
consequently took the case out from under the petition 
for removal. We think, therefore, that the supreme 
court had jurisdiction of the cause when its final 
judgment was entered, and consequently that there is 
no error in the record which we can re-examine. ‘lhe 
view we have taken of the case makes it unnecessary 
to consider whether the filing of the petition for re- 
moval in the clerk’s office, the court not being in ses- 
sion, was sufficient of itself to effect a removal.”— 
Chicago, etc., R. Co.v. McKinley. In error to the Su- 
preme Court of Iowa. Opinion by Mr. Chief Justice 
WAITE. Judgment affirmed. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF MICHIGAN. 


January Term, 1879. 


RECEIVER PENDING FORECLOSURE — APPEAL.— 
An order of the circuit court in chancery denying a 
mortgagee’s motion for the appointment of a receiver 
pending foreclosure, is interlocutory, and, therefore, 
not appealable, although the mortgage contains a 
clause giving the mortgagee, in case of default, the 
right to take possession and operate the works. This 
clause, could it be carried into effect, notwithstanding 
the statute as to a mortgagor’s possession, would only 
operate after default; but the question of default 
might be the chief one in issue, and the court could 
not decide it upon motion. Opinion by MARSTON, J, 
—Beecher v. Marquette & Pacific Rolling Mill Co. 
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BILL TO QUIET TITLE—PARTIES—MULTIFARIOUS- 
NESS—SALES BETWEEN FATHER AND SON.--Bill by 
a party in possession to quiet title. Held, 1. That par- 
ties who have conveyed all their interests in the prem- 
ises, and whom the result can not affect, are not proper 

. defendants. This applies to the grantee and heirs of 
an original owner, the first of whom conveyed the land 
under a misdescription that was in the deed to him, 


while the heir quit claimed his own interest. 2. That 


such a bill is_multifarious, because it seeks for relief 
against titles derived from several sources; all the ti- 
tles in issue having been originally in one of the de- 
fendants, who afterwards conveyed a part of the 
premises under a purchase alleged to have been made 
in bad faith. 3. That although the same strictness is 
not always to be looked for in transfers of property 
between father and son as between strangers, yet 
where a claimant to land, whose only title vonsists of a 
tax deed and a quit claim from the original owner’s 
heir, who, however, denied having any title, has sold 
to his son for $100, none of which was paid, a parcel 
' worth $1,000, the burden of proving that this sale was 
in good faith and for a valuable consideration is on the 
parties thereto when they are made defendants to a 
suit involving the title. Opinion by MARSTON, J.— 
Hammontree v. Scott. 


RESOLUTION OF APPOINTMENT BY CORPORATION 
—PAaROL EVIDENCE TO MODIFY WRITTEN AGREE- 
MENT. — Declaration on the common counts alone for 
six months’ salary as company superintendent. Plain- 
tiff testified that he was employed ata salary of $125 
a month, and continued in such service six months un- 
der a resolution of the board of directors, and his coun- 
sel then offered an entry of the resolution in the books of 
the company’s secretary, as follows: **Resolved, That 
be appointed superintendent of for the 
term of two years, provided he gives satisfaction to 
the company, ata salary of $1,500 per annum.” The 
entry then stated his election by ballot. Held, 1. That 
this being a private corporation with power to appoint 
a superintendent, the secretary’s entry in his proper 
record book, of the resolution of appointment, was 
prima facie an authentic act, and the resolution itself 
admissible to help make out the c’aim for salary. 2. 
That where the immediate issue is whether there was 
a writing covering the contract, it is error to exclude 
oral testimony bearing on that issue upon an assump- 
tion of such writing. 1Starkie Ev. 731. 3. That the 
resolution of appointment was prima facie not a con- 
tract, and could be withdrawn or altered before ac- 
ceptance; and it belonged to those mixed transactions 
where part is in writing and part not, so that oral tes- 
timony is not excluded to show the actual establish- 
ment of contract relations under it. Sievewright v. 
Archibald. 17 Q. B. 115; 6E. L. & E. 286; Thomas v, 
Nelson, 69 N. Y. 118. 4. That internal discussions in 
a board of directors before an appointment by them, 
and for the sole purpose of bringing the body to a de- 
termination, is not evidence to fix the terms of agree- 
ment with the appointee. 5. That the common counts 
alone can not sustain a claim for six months’ service at 
$125 per month, on evidence of an express agreement 
to employ for two years at $1,500 a year, if satisfac- 
tion were given. Opinion by GRAVES, J.—Kalama- 
200 Novelty Mfg. Works v. Macalister. 


REVOCATION OF CONTRACT — “‘ GOOD CAUSE.” — 
The parties had made a written agreement whereby 
plaintiff was to make sales of about 6,000,000 feet of 
lumber for defendants in various States, either party 
being allowed to terminate the agreement for “good 
cause” on sixty days’ notice. Becoming dissatisfied, 
defendants gave notice of termination long before 
the 6,000,000 feet had been sold, paying for commis- 
sions already due. The contract made no provision 
for indemnifying in part in the event of the other’s 














terminating the contract. Plaintiff brought suit, in- 
sisting that there was no sufficient ground for his dis- 
missal. Held, that the requirement of *‘ good cause,’ 
as something on which the right to revoke by one or 
the other party should depend, is, as here introduced, 
too vague to be fairly intelligible. The case is one 
where the parties have failed to express themselves in 
terms capable of being reduced to lawful certainty by 
judicial effort. Asemployed, the expression has no 
kind of meaning which can be defined. Met. on 

Con. 316; Bishop, § § 22, 581; 2 Par. 56; Domat. 
Cush. Ed. art. 178, § 2, pt. 1, bk, 1; 1 Chitty on Con. 
92,93. See also Crane vy. Partland, 9 Mich. 493; Cas- 
well v. Gibbs, 33 Mich. 331: Greene v. Bateman, 2 
Wood & Minn. 359; Smidt v. Tiden, L. R. 9 Q. B. 446, 
9 Eng. 379; Hagard v. New England Marine Ins. Co., 
1 Sumner, 218; Buckmaster v. Consumers Ice Co., 5 
Daly, 313. 2. That the passage in question being inef- 
fective on account of its radical uncertainty, there was 
nothing to detract from the exercise of the right of re- 
vocation as it actually occurred, provided the defend- 
ants acted in good faith. Opinion by GRAVES, J.— 

Summer v. Butts. 


——$ ga 


SUPREME JUDICIAL COURT OF MASSA- 


CHUSETTS. 
January-March, 1875. 


MECHANIC’S LIEN—CONVEYANCE OF THE PREM- 
IsES.—1. Where a petitioner for the enforcement of a 
mechanie’s lien has furnished all the lumber for the 
erection of a building upon premises which belonged 
to the respondent, under a contract with the latter, the 
lien having once attached, under the statute (Gen. 
Sts., ch. 156, § 1), continues until all the materials 
called for by the contract and used in the construction 
are furnished, and may be enforced if the person to 
whom the debt is due has filed a proper statement as 
required by the statute; and such lien is not affected 
by the fact that after the beginning and before the 
completion of the delivery of the lumber, the respond- 
ent has granted the premises by deed duly recorded. 
2. The statement required in such case was held to be 
properly filed within thirty days after the last articles 
were delivered, and after the recording of the deed. 
Opinion by ENDICOTT, J.—Gale v. Blaikie. 


PARTNERSHIP—FRAUD—EQUITY.—1. Where nego- 
tiable promissory notes have been given by one mem- 
ber of a partnership in the firm name, without the 
knowledge and in fraud of his copartners, and such 
fraud was known and participated in by the defendant, 
who holds the notes, and the partnership is dissolved 
and its affairs are in course of settlement in this court, 
and its effects inthe hands of a receiver; as the plain- 
tiff can not try the question of the partnership liabil- 
ity at law until: such time as the holder of the notes 
may see fit to bring his action, equity will afford re- 
lief by ordering such holder to produce and cancel 
such notes, and will enjoin him from enforcing them. 
2. But where such notes have been transferred to a 
bona fide holder, and an action at law has been 
brought upon them by such holder against the firm, 
which is still pending, equity will not require the de- 
fendant, by whose wrong such notes were transferred, 
to give bond for the payment of the judgment to be re- 
covered in the pending action at law, orto pay the note 
and surrender it for cancellation, but will leave the 
plaintiff to pursue his legal remedy, which is full and 
adequate against the parties to the fraud. Longman 
y. Pole, 1 Mood. & Walk. 223: Story on Part. § 256, 
Opinion by CoLtT, J.—Fuller v. Percival. 
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SUPREME COURT OF WISCONSIN. 


March 1879. 


ONE SUIT IN EQUITY WILL NOT LIE to enjoin the 
execution of process issued in another such suit, 
whether the second suit is brought in the same or an- 
other court, by a party or by a stranger to the first. 
Opinion by RYAN, C. J.—Endter v. Lennon. 


REPLEVIN—PURCHASER AT FORECLOSURE SALE.— 
1. A purchaser at aforeclosure sale can not, before the 
sale is confirmed, maintain replevin for crops growing 
thereon at the time of sale, but afterwards severed 
therefrom by the person in possession of the land. 2. 
Whether such purchaser could maintain the action be- 
fore acquiring possession of the land under the sale, 
not here determined. 3. Whether a tenant under the 
mortgagor, in actual and open possession of the prem- 
ises when the foreclosure suit was brought, but whose 
lease was not recorded, is bound by the judgment, is 
also left undetermined. Opinion by CoLE, J.— 
Wohler v. Endter. 

INSURANCE POLICY—FORFEITURE—INSURABLE IN- 
TEREST—WAIVER.—1. When aforfeiture of an insur- 
ance policy is alleged on merely technical grounds, not 
going to the risk, the contract of insurance will be up- 
held, if it can be without violating any principle of 
law. 2. Both mortgagor and mortgagee of chattels 
have insurable interests therein; and a provision ina 
policy of insurance issued to the mortgagor, by which 
any loss is payable to the mortgagee as his interest 
may appear, is valid. 3. Where the interest of mort- 
gagees in insured chattels exceeded the insurance, and, 
by the terms of the policy (taken by the mortgagor), 
the amount of any loss would become payable to the 
mortgagees, the legal title to the policy, as well as to 
the chattels, was in the mortgagees, and the mortgagor 
could not (by a general assignment in bankruptcy or 
otherwise) transfer the title to either, so as to give ef- 
fect to a clause in the policy which provided that if 
any change should take place in the title to the chattels, 
by legal process, judicial decree or voluntary transfer 
or conveyance, or if the policy shonld be assigned be- 
fore a loss, without the insurer’s consent indorsed 
thereon, it should be void. 4. Whether such a provi- 
sion for forfeiture of insurance as that above stated is 
not void as against public policy, quere. 5. Upon 
such forfeiture being incurred, the policy is voidable 
only at the election of the insurer; andthe forfeiture 
may be waived by laches of the insurer misleading 
persons interested in the policy to their prejudice. 


And in this case, if, by any act of the mortgagor, a for- ; 


feiture had been incurred on which the insurer meant 
to rely, good faith would have required it to notify 
the mortgagees, to give them an opportunity to protect 
themselves by other insurance. Opinion by RYAN, C. 
J.—Appleton Iron Co. v. British Am. Ass. Uo. 
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SUPREME COURT OF INDIANA. 
November Term, 1878. 


JURISDICTION OF JUSTICES — EFFECT OF IN- 
CREASED VERDICT ON APPEAL.—In a suit before a 
justice of the peace for damages for the killing of 
stock by a railroad company, where the amount de- 
manded and recovered is within the jurisdiction of the 
justice, if, on appeal to the circuit court, a verdict is 
rendered for the plaintiff for a sum beyond the juris- 
diction of the justice, such verdict will render the pro- 
ceedings void. The amount demanded before the jus- 
tice furnishes the criterion by which to determine the 














jurisdiction. The excess of the verdict above the 
jurisdiction of the justice only is void, and a remitti- 
tur for such excess may be properly filed by the plain- 
tiff.and judgment be taken for the sum demanded. 
Opinion by WorpEN, J. —L. N. A. & C. R. Co. 
v. Breckenridge. 


INFANT—DISAFFIRMANCE OF DEED—SECOND CON- 
VEYANCE.—It has been held by this court (7 Ind. 398) 
that an infant’s conveyance of land may be disaffirmed 
on his attaining his majority, without entry, by con - 
veying the land to another person, and that it is not 
necessary to return the purchase-money to make such 
disaffirmance effectual. But we are of opinion that to 
make a seeond deed effectual for all purposes as a con- 
veyance, the grantor must, at the time of its execu- 
tion, be either in the actual or constructive possession 
of the premises conveyed by it. Where lands con- 
veyed by a minor are in the adverse possession of some 
one else, whether under his deed or otherwise, when 
he arrives at full age he must first obtain, by entry or 
other proper proceedings, the possession of such lands 
before he can make a second deed that will be effectual 
to put the grantor into possession. But while’a second 
deed made by a minor, after he arrives at full age, 
will not be operative as against a third person in ad- 
verse possession, it is still good between the parties 
and as to all the rest of the world, except the person 
in such adverse possession, and the grantee may sue in 
the name of the grantor for the recovery of the prem- 
ises. Opinion by NIBLACK, J.—Riggs v. Fisk. 


DESCENT-— RIGHT OF WIDOW TO ALIENATE HER 
REAL EsTaTE.—On the death of George Trindle his 
real estate, under the law of this State, descended, 
one-third to his wife and two-thirds to his children 
living. Partition was made between the widow and 
children, and a third set apart to the widow. This be- 
came the absolute property in fee of the said Har- 
riet Trindle. While she was still a widow she con- 
veyed said land by deed in fee to one Learned, who 
afterwards reconveyed the same to said Harriet, after 
she had married James H. Nesbitt. Held, that while 
Harriet remained a widow she had the right to dispose 
of said property either for or without a consideration. 
Her motives in making the conveyance were not ma- 
terial, and she could not be chargeable with fraud upon 
her children by conveying it without consideration, 
because they had no legal interest in or, at that time, 
right to it. She did so dispose of it, and subsequently 
acquired it by a new title. Afterthat she did not hold 
the land by virtue of her previousmarriage, and the re- 
striction upon her right to alienate, contained in section 
18 of the statute of descent, ceased to be operative 
upon it. At her death, she owned said land in fee 
simple under the conveyance from Learned, and under 
the law of this State, on her decease, leaving a husband 
and children, one-third of said land descended to her 
said husband, and two-thirds to her said children. 
Reversed. Opinion by PERKINS, J.—Nesbitt v. Trin- 
dle. 


GUARDIAN—CONVERSION—SUIT ON BOND,.—1. The 
use by the guardian of the money of his ward in his 
own business is a conversion of such money to his own 
use, for which he becomes liable on his bond. The 
selling or assigning away the property, including 
choses in action of the ward, by the guardian for his 
own use, is equally a conversion of the assets of his 
ward, for which he is also liable on his bond. 2. Where 
the assets converted are the proceeds of real estate of 
the ward, only the additional bond given to secure 
such proceeds is rendered liable by such conversion. 
3. Where a guardian has converted the assets of his 


ward, redress must be sought upon his bond in force . 


at the time of the conversion. When a new bond is 
given in place of the original, the liabllity on such new 
bond is prospective only. 4. In a suit on such bond 
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the plaintiff may go behind the several reports made 
by the guardian and inquire into the real condition, 


.from time to time, of the assets which had come into 


the hands of such guardian. The following cases, so 
far as they hold that this can not be done, to wit: 29 
Ind. 530; 33 Ind. 262; 44 Ind. 223; and 44 Ind. 287, are 
overruled. Opinion by NIBLACK, J.—Lowry v. State. 
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SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, January 25, 1879.] 


PROCEDURE—PLEA OF NUL TIEL CORPORATION— 
LEGALITY OF EXISTENCE OF DISTRICT SCHOOL DI- 
RECTORS CAN NOT BE INQUIRED INTO COLLATER- 
ALLY.—This is an action of trespass by appellees, the 
school directors of district No. 5, township 37, range 
10, against appellant for breaking and entering into a 
schoo}, house located in their district. Judgment be- 
low went against defendant. The principal point made 
by appellants is in substance, that a plea of nul tiel 
corporation is a plea in bar, and when interposed op- 
erates as a special traverse of the averment that plain- 
tiff is a corporation, and puts it upon proof of that 
fact, and that it was necessary before the plaintiff 
could recover in this action it should prove its legal 
corporate existence, and the conclusion is reached by 
counsel that there was no such legally existing corpo- 
ration as the appellee district. BAKER, J., says: “In 
the view we have of this case it is not necessary or ex- 
pedient for us to determine this issuee * * * * 
These directors have levied and collected taxes for 
school purposes, and in general have performed all the 
duties and have exercised the powers of a legally or- 
ganized district. If not a de jure it was and is at 
least a de facto district. It was held by this court, in 
the case of Trumbo v. People, 75 Ill. 562, that not- 
withstanding the fact a school district has been ille- 
gally formed, yet ina collateral proceeding the legal- 
ity of the formation of the district can not be inquired 
into, but it must be taken as having been rightfully 
formed.” Affirmed.—Alderman v. School Directors. 


TROVER — PERSONAL PROPERTY BELONGING TO 
WIFE SOLD BY HUSBAND—POSSESSION.—S, the hus- 
band of appellee,went to reside with the appellant, who 
was the aunt of appellee, his wife refusing to live with 
him. He lived with the aunt for about nine months 
before his death. He sold to her the property in con- 
troversy before his death. Appellee made no claim to 
the property until after his death, when she and her 
brother went and demanded it of appellant, who re- 
fused to give itup. Appellee was undoubtedly the 
owner of the property, nor does it appear that the 
husband had any power to sell it. Appellee brought 
suit in trover. Trial resulted in a verdict for the 


* plaintiff. Defendant appealed. WALKER, J., says: 


“It is urged that as appellee permitted her husband to 
remove this property and to afterwards sell it without 


any objection or protest, that she is estopped to claim 


it. There is no evidence that she was present when the 
sale was made, or that she knew her husband had sold 
it. Whilst possession of personal property is prima 
facie evidence of title it may be overcome and the true 
ownership shown. Nor can a person usually sell and 
transmit any better or greater title than he holds. 
The true owner may pursue his property and recover 
it from a purchaser without notice. Asa protection to 
such purchasers the common law implies a warranty 
of title by a vendor of chattels, and the purchaser has 
his remedy against his vendor in case his title fails. 
See Fawcett v. Osborn, 32 Ill. 411, where this question 
8 fully discussed.” Affirmed.—Klewn v. Seibold. 














EqQuITY—BILL TO SET ASIDE SALE FOR FRAUD— 
DECREE AGAINST CORPORATION AND CASHIER OF 
SaME.—This was a bill filed by appellee against the 
appellants, the Illinois Land and Loan Co. and Wm. K. 
Reed, to set aside a sale and recover the value of cer- 
tain property bequeathed to her by her step-son, on 
the ground of fraud of appellants and for gross inade- 
quacy of consideration. The court below granted the 
decree. BAKER, J., after discussing at length the evi- 
dence on the question of fraud in the transaction, and 
deciding that fraud was clearly proved, says: ‘It is 
also urged that the decree is erroneous, in that it is not 
only against the company, but personally against the 
appellant Reid; that as Reed was cashier of the com- 
pany, and acting in all their transactions for the com- 
pany, he should not be held liable personally therefor. 
We do not care to quote from the testimony to show 
that Reid was the controlling spirit in al] the various 
transactions. Besides he owned a large amount of 
stock in the company. In an action at law for damages 
the fact that a defendant acted throughout in the ca- 
pacity of agent, in a fraud perpetrated by him will af- 
ford him no excuse. 76 Ill. 358; 15 B. Mon. 508; 
Story on Agency, sec. 311. The same doctrine seems 
to have been applied by the court of chancery in cases 
of bills filed for that purpose somewhat similar to the 
scope and object of this bill. See. Arnot v. Biscoe, 1 
Vesey, Sr. 95; Sedden vy. Connell, 10 Sim. 86.” 
Affirmed.—Reed v. Patterson. 


POLICY OF LIFE INSUSANCE — CONDITION THAT 
ASSURED MUST BE TEMPERATE — EVIDENCE — 
MEDICAL WoRKS READ TO JuURY.—This was a suit 
on a policy of the Conn. Mut. Life Insurance Co. insur- 
ing the life of H, deceased. It contained a proviso 
that in case the assured shall become so far intemper- 
ate as to impair his health and induce delirium 
tremens, the policy should be void. On trial had, ver- 
dict and judgment went for plaintiff. The Ins. Co. 
brings the case up on appeal, assigning as error that 
medical books were allowed to be read before and to 
the jury, and to be used as evidence to contradict a 
witness. ScoTT, J., says: ‘“‘No medical books were 
read to the jury as evidence, or for any other purpose. 
But on cross-examination of the attending physician, 
who made a diagnosis of the disease of which the as- 
sured died, and pronounced it delirium tremens, par- 
agraphs from standing authors that treat of that dis- 
ease were read to the witness, and he was asked 
whether he agreed with the authors. The testimony 
of this witness was of the utmost importance, and 
certainly plaintiff was entitled to reasonable latitude 
in the cross-examination. The witness had given the 
symptoms of the disease and pronounced it delirium 
tremens, and as a matter of right plaintiff might test 
the knowledge possessed by the witness of that dis- 
ease by ahy measures that promised to elicit the 
truth.” Affirmed.— Conn. Mut. Life Ins. Cu. v. 
Ellis. 


PRACTICE—CONTRACT—RIGHT TO SET-OFF DAM- 
AGES BY PLEA.—This was a suit by appellee against 
appellant, to recover the price agreed on for the pas- 
turing of certain cattle of appellant. Plea by the de- 
fendant admitting the contract, but alleging that plain- 
tiffagreed to build a certain fence to enable the cattle to 
go to and from water, and that plaintiff failed so to do, 
by reason of which the cattle were damaged, and some 
died, and defendant offers to set-off his claim of dam- 
ages against plaintiff ’s claim under the contract, and 
asked judgment over for the balance due. Plaintiff 
demurred to this plea of set-off, which the court be- 
low sustained. Defendant appeals. WALKER, J., says: 
“Tn the case of Babcock vy. Trice, 18 Ill. 420, it was 
held that damages growing out of the contract sued on 
may be recovered by the defendant under the general 


: issue. The same rule was announced in Merry v. Car- 
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lin, 67 Ill. 286, and in Cook v. Prebble, 80 Ill. 381. Ap- 
pellant had every opportunity to make the defense set 
up in the plea, and he availed himself of the privilege. 
And it has been repeatedly held by this court that when 
matter is specially pleaded, and the plea held bad on 
demurrer, but the evidence let in and the defense made 
under the general issue, the defendant is not in- 
jured by wrongfully sustaining a demurrer to the plea 
and a reversal will not be had. See Cook v. Prebble, 
supra.”? Affirmed. Adams v. Suver. 


LANDLORD AND TENANT—CONSTRUCTIVE EvIc- 
TION BY ACTS OF OMISSION ON PART OF LAND- 
LORD— CONSTRUCTIVE POSSESSION BY RETAINING 
KeEyYs.—M, the appellee, leased to B, the appellant, a 
certain dwelling house in Chicago for a term of two 
years, from May Ist, 1875, at a rental of $580 per year, 
payable in monthly installments. Appellant occupied 
the house with his family one year and left it, having 
paid appellee in full for the one year he had lived 
there. Appellee brought this suit to recover $80 for 
the rent claimed to be due for the months of May and 
January, 1876,and recovered judgment below. Ap- 
pellant claims that he left the house because its con- 
struction was such as to make it unhealthy and unin- 
habitable, and that his landlord in refusing, after no- 
ticeto him, to make certain changes, was guilty of a 
constructive eviction of his tenant. BAKER, J., says: 
“Tt is not necessary to determine for the purposes of 
this suit whether the weight of the evidence justifies 
the claim of appellant as to the facts of the case, or 
whether the doctrine of the constructive eviction of 
a tenant may properly be carried to the extent of ap- 
plying it to acts of omission, as well as of commission 
on the part of the landlord. Suffice it to say the law is 
if the tenant retains possession of the leased premises 
either actual or constructive, he is liable for rent so 
long as his possession continues. At the time of the 
bringing of this suit appellant still retained possession 
of the keys of the premises. This retention of the 
keys still gave appellant constructive possession of the 
house, although he had moved his family out.””—Af- 
firmed.—Burnham v. Martin. 
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[NEw Books RECEIVED. — Reinhard’s Indiana Crim- 
inal Law: Robert Clarke & Co., Cincinnati. Benedict’s 
Reports, Vol. 8: Baker, Voorhis & Co., New York. Blatch- 
ford’s Reports, Vol. 14: Baker, Voorhis & Co., New York.] 


A TREATISE ON PLEADINGS AND PRACTICE under 
the Indiana Code of Procedure, with Forms of Plead- 
ing, Record Entries, and other formal papers used in 
Practice. By ASA IGLEHART, Counselor at Law. 
Chicago: Callaghan & Co. 1879. 

THE CRIMINAL LAW OF INDIANA; with Precedents 
for Indictments, Informations, Affidavits and Pleas; 
Forms for Writs and Docket Entries; a Digest of 
Decisions of the Supreme Court (including 57 Ind.), 
and other authorities. By GEORGE L. REINHARD, 
Prosecuting Attorney of the Second Judicial Circuit. 
Cincinnati: Robert Clarke & Co. 1879. 


The first is a local work of value—a book which the In- 
diana practitioner will, we should judge, be very glad 
te receive, and which, when he has examined its mer- 
its, he will be very little disposed to dispense with. 
The contents of the work are shown in the au- 
thor’s condensed statement in his preface. It is divi- 
ded into three parts. 

‘Part one is a concise statement of the principles 
and rules of pleading, as laid down in the text-books 
of the common law, as far as they are applicable under 
the code, closely following and citing the elementary 
treatises; at the same time pointing out the code mod- 








ifications.”” This portion of the work, which contains 
six chapters—three on the general rules of pleading, 
and one each on joinder of parties and causes of ac- 
tion, the pleadings of the defendant and the reply and 
demurrer—is very concise and accurate; the leading 


.principles, as contained in the earlier works on plead- 


ing, being arranged with skill, and compressed into a 
few pages. ‘“ Part two isa treatise upon practice in 
civil actions, containing the history of an action, from 
the filing of the complaint till the final judgment; fol- 
lowed by a discussion of the enforcement of remedies 
by execution; noting the peculiarities of special pro- 
ceedings and actions in particular cases; and giving an 
outline of the steps necessary to perfect an appeal to 
the supreme court, and the course of procedure there- 
in, up to the final determination of the same.”” About 
350 pages are devoted to this part; and in this space a 
very careful and useful statement of the principles of 
practice, and the adjudication thereon under the code, 
are given. ‘“‘Part three consists of forms. By an ar- 
rangement with the publishers of the sixteenth Amer- 
ican edition of Chitty on Pleading, by Judge Perkins, 
the author has been permitted to use a number of 
forms of declarations and pleas, as models for com- 
plaints and answers; but those forms framed upon 
models (the smaller number) have, with the others, 
been carefully examined, revised and corrected, witha 
view to their sufficiency under the code of procedure, 
and the rulings of the supreme court.” This portion 
of the work contains no less than 460 pages, more than 
one-half of the whole. The forms given here will be 
of very great value to the practitioner. The author, in 
adapting the old forms to the new system, and in pre- 
paring so large a number of new ones, has performed 
a task which renders his work of more than ordinary 
value to the attorney in his every day practice. 

The book is very large; it contains over 1,000 pages, 
which include an exhaustive index, and a table of cases 
cited. 

What Judge Iglehart’s work will be to the civil prac- 
titioner in the State of Indiana, Mr. Reinhard’s will be 
to the criminal lawyer. Its plan is methodical, and its 
execution well done. It is divided into two parts. The 
first treats of crimes and offenses, giving forms for in- 
dictments and informations; the different crimes, with 
their statutory definitions, and the decisions of the su- 
preme court and other authorities as to the sufficiency 
of the forms given, and on questions of practice, evi- 
dence, etc. The second part is devoted to the discus- 
sion of criminal] procedure, showing the manner of ar- 
rest, bail, commitment, ete.; the proceedings in con- 
nection with the grand jury; pleas in abatement; mo- 
tions and proceedings preliminary to the trial; the 
trial; verdict; judgment; motions for new trial; mo- 
tions in arrest of judgment; appeal, etc.; in each in- 
stance giving tne statutes and decisions governing the 
case, and submitting, whenever practical, forms for the 
various pleadings, writs, or entries incident to the 
same. Some of the chapters treat of the subjects of 
principal and accessory, habeas corpus, etc., and there 
is also given a chapter on proceedings partaking of 
both a criminal and civil nature. 

Mr. Reinhard’s book contains 484 pages, and a good 
index. A very important matter in a legal text-book— 
atable of cases alphabetically arranged—is wanting. 
It is true that a table of cases according to subjects 
precedes the index, but as all the cases which are in 
this list are cited in their appropriate divisions in the 
bedy of the book, this is not only unnecessary, but ig 
of no assistance at all if one is looking for an author 
ity of which he knows the name, and nothing more 

Both books are well printed and bound; but if there 
should be any dispute as to the superiority of the typo- 
graphical execution of either, the one which bears the 
Chicago imprint would most likely be awarded the 
first place. 
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DEsTY’s SHIPPING AND ADMIRALTY, just published | 


by Sumner, Whitney & Co., of San Francisco, is a com- 
panion work to the author’s Manual of Federal Pro- 
cedure, which is so well known tw the profession. The 
present work—a manual of the law relating to Shipping 
and Admiralty, as determined by the courts of England 
and the United States—is certainly the most striking 
example of condensation in law-book making that we 
have ever met. All the decisions on the subject are 
compressed into a small 18 mo. of 569 pages. Itis a 
small pocket-book of law. The information here given 
might easily have been expanded into a couple of vol- 
umes. There is no book extant which contains so many 
citations of cases in so small a compass, and the prac- 
titioner in this branch of the law can as poorly dis- 
pense with it as could the mariner with his compass. 
—tThe Chicago Legal News Company have lately is- 
sued a volume of REMINISCENCES OF THE BENCH AND 
Bak OF ILLINOIS, by USHER F. LINDER, one of the old 
members of the early bar of that State, who went to 
Illinois in 1835, and two years later was its attorney- 
general. He died in Chicago, in 1876. The anecdotes 
of his associates of those days, and of lawyers and 
judges of a later era, are often entertaining, and afford 
reading of an amusing kind. The book consists of 
short biographies, in several instances of men whose 
names are household words in the country, but, for the 
most part, of lawyers who, though conspicuous enough 
in their own day, are now almost forgotten. A few 
persons yet living find the author’s estimate of their 
character in these pages. The author’s taste and style 
are everywhere bad. His grammar is worse than either. 








QUERIES AND ANSWERS. 


ANSWERS. 
No. 10. 
43 [8 Cent. L. J. 240.] 

Bank checks may be the subject of gifts mortis 
causa. Gibson v. Hibbard, 13 Mich. 214. But there 
must be an acceptance by the bank during the life of 
the donor, or the bank will not be liable to the donee. 
Nat. Bank vy. Williams, 13 Mich. 282; McKenzie v. 
Downing, 25 Ga. 669; In re Beck’s Fstate L. R. Eq. 
489; 2 Eng. R. 390; Flint v. Potter, 33 N. H. 520; 
Brown v. Moore, 3 Head. (Tenn.) 671; and see the 
leading cases on this subject of Parish v. Stone, 14 
Pick. 398; Pennington v. Gittings, 2 Gill. & J. (Md.) 
208. Also the late and well considered case of Hassell 
v. Basket, Vol. 7, No. 16, p. 308, Cent. L. J.4 

Plattsburg, Mo. JOSEPH M. STONE. 





No. 16. 
[8 Cent. L. J. 308.] 

The justice is punishable upon indictment jf his er- 
rors are willful and corrupt. W. S. ch. 42, art. 6 pas- 
sim; 8 Mo. 255; and he may be ousted from office by a 
special proceeding provided by the act of 1877. Myers’ 
Suppt. p. 300; but he is not liable in a civil action for 
any judicial act of his, within his jurisdiction, al- 
though induced by malice or corruption. Stone v. 
Graves, 8 Mo. 148, and cases cited; Lenox v. Grant, 8 
Mo. 254, and all his official acts from the beginning to 
the end of a suit are to be regarded as judicial. Werth- 





eimer v. Howard, 30 Mo. 420. P. 
St. Joseph, Mo. 
NOTES. 





“ R. STOCKETT MATTHEWS has been nominated by 
the President for United States District Judge for the 
District of Maryland.——Kearney, says the New York 





Tribune, would abolish, first, the Chinese; secondly, 
the capitalists; and thirdly, the lawyers. Under the 
last head he exclaimed a fortnight ago, at Merced, Cal.: 
‘* Wherever there are horse-thieves there are lawyers! 
Of what good are lawyers and law books? One shyster 
takes up the book and reads from it; then the other 
does the same, both citing precedents, and the deci- 
sions of some superannuated old pill of the blue ages. 
Then the judge puts on his spectacles, looks wise, and 
adjourns the court, locks up the jury, and goes and 
gets drunk, and renders a decision on the case inabout 
three years. Thatis law. Look at Switzerland; no 
lawyers, no courts, and no judges, and Switzerland is 
a happy and prosperous country.” Kearney was cer- 
tainly wrong in his facts about the Swiss Republic, and 
possibly he does the lawyers some injustice.——We 
find the following in a recent report of the Commis- 
sioners of the Illinois Penitentiary to the Governor. 
The commissioners, after denouncing imprisonment for 
life as a great and unnecessary cruelty, say: ‘‘We 
think that the desire of the people of Illinois is—if a 
man is guilty of murder, ‘ hang him;’ if not, then send 
him to the penitentiary for aterm of years, never for 
life.”” This, we believe, is what, in Ireland, is gener- 
ally denominated a “‘ bull.” 


The bill introduced by the British government, 
relating to the liability of employers for injuries sus- 
tained by their servants, has been printed. It pro- 
poses to enact that, if any person employed in any 
railway, mine, manufacture or works, is injured or 
killed by the negligence of a “‘ servant in authority,” 
the fact of both persons being in the service of the 
same employer, shall no longer hinder any right of 
action which the person injured—or, if he was killed, 
his personal representative—would otherwise have 
against the employer. As regards a railway, the ex- 
pression “servant in authority” is to comprise any 
person entrusted with the management of the railway, 
or the traffic, or of any particular part of the railway 
or traffic, or of any station on the railway, or of any 
works connected with the railway. As regards a mine, 
the expression is to include any person entrusted, as 
agent or manager, or in any like office, with the man- 
agement of the mine, or of any particular pit or col- 
liery, whether above ground or under. As regards 
any other manufacture or works, the expression is to 
include a servant who is appointed by his employer to 
manage any such manufacture or works, or any dis- 
tinct branch or portion thereof. A meeting of the 
Parliamentary committee of the Trades Union Con- 
gress has been held to consider the bill. After some 
discussion it was decided that the bill of the Govern- 
ment was not satisfactory; and it was resolved unani- 
mously, “ thatno measure dealing with the law of em- 
ployers for injuries sustained by their workmen could 
be accepted as a satisfactory solution of the question 
while it admitted as a ground of defense in any action 
brought for recovery of damages, in respect of bodily 
injury or loss of life, that the person by whose 
neglect the injury or loss of life was alleged to have 
been caused was working in common employment with 
he person so killed or injured.’’——-During the argu- 
ment in Lincoln v. Wright, 4 Beav. 171, Lord Langdale 
said: ‘‘ All interrogatories must, to some extent, make 
a suggestion to the witness. It would be perfectly 
nugatory to ask a witness if he knew anything about 
something.”? In Nicholas v. Dowding, 1 Starkie, N. 
P. C. 81, Lord Ellenborough says, “I wish that ob- 
jections as leading might be a little better considered, 
before they are made. It is necessary, to a certain ex- 
tent, to lead the mind of the witness to the subject of 
the inquiry. If questions are asked to which the answer 
yes or no would be conclusive, they would certainly 
be objectionable; but, in general, no objections are 
more frivolous.” 








